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authorize the Court to frame issucs from certain materials besides
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the pleadings and to amend theissues at any stage of the onse, ap
The objection on the ground of absence of notice, though nob Sronerany
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talen in the written statement, was raised in -argument, and the zor Inpa

objection was entertained and disposed of, though erroneously, b

y 1IN COUNGIL

Y
the Conrts below, It cannot therefore be thrown out 3% he Dip Cmaxp

ground that it was not specially pleaded.

But though we hold that the ohjection on the ground of want
of notice connot be thrown out altogether, we are of opinion that
53 it wgs not taken in the wrilten statement and was urged only
in argument, the plaintiffs are entitled to have an opportunity of
meeting it. In our opinion it will be sufficiently met if it is shewn
that the notice served on the Traffic Superintendent veached the
Manager within six months from the date of delivery of the
goods,

The case must therefore go back to the first Court, in order
that it may be disposed of after determination of the point indi-
eated above. Both parties will be af liberty to adduce evidence
upon the point. Costs will abide the result,

As the appeal is only on behalf of defendant No. 1, and the
ground upon which the appeal succeeds relatss only to the liabi
lity of defendant No. 1, the decrees of the (ourts below as against
defendant No. 2 will stand.

¥, K D Appeal allowed and cose vemanded,

Before Ar. Justice Beverley und Mr, Justice Ameer Al

. BANQOO TEWARY (Dernpant) oo DOONA TEWARY AND OTHERS
(PrarsTires).®

Limitation det (XV of 1877), Schedule 11, Articles 62, 187~Separation in
Joint Hindu fomily—Sust for shave in joint properiy.

Af the separation of members of a joint family governsd by the Renates
8chool of Hindu law, in 1885, the unrealized debts of the faudly wora lsFi au-
divided. The debts were subsequently vealized by soms of the membliers
of the separated family. In e suit broight by the other members in 1893,
(énter alia), to recover their shares in the debts so realized,

@ Appoz! from Originel Dorvee No. 262 of 1894 against tho decrse of
Bebu Abinash Chandra Mitter, Suveriisuie Judge of Tirhoot, dated the 21st
of Juna 1894,

PoDDAR.

1896
Dee. 10,



310

1896

e
BAx0o
TrwARY
v,
Doona
TEWARY,

" of the same Sched;

THE INDIAN LAW REPORTS. [VOL. XX1¢

Held, that the claim of the plaintilfs could only be treated ag coming
under article 62, Schedule II of the Indian Limitation Act (XV of 187y, .
and the clum in respect of such of ts as were realized mors thap mm:
years before the inslitutio the suit was bmmﬁaﬁou, Artiols 197
le“would not apply to such o case, §Z‘ha7mr Prasud v,
erred to.

Partad (}'L,
k,_/%fﬂﬂ facts of this case ave fully seb forth in the jullginent of
the High Court. The present report relates only to a portion of
the claim, viz., debts forming items Nos. 1, 2, 8, 4 and 6 of Scheduls
IV of the plaint filed in the case, which were vealized by the
defendants more than threc years before tho institution of the
present sait. The Subordinate Judge held that article 127, Schedule
11 of the Limitation Act (XV of 1877) governed the case, and the
plaintiffs’ claim to thoir share in these realizations was not barred
by limitation.
The defendant No. 1 appealed to the High Court.

Mr.  C. Ghegory, Babu Durga Mohan Das and Babu Jogindra
Chandra Ghose for the appellant,

Babu Umakali Mukerjee for the respondents.

Mr. C. Gregory.—The plaintiffs admit separation ; the olaim
to realization beyond three years is therefore barred under article
62. Article 127 does not apply. Thakur Prasad v. Partad (1),
Arunachala Pillai v. Ramasamya Pillai (2), Webor Ali v, Gaddai
Behari (3), Kundun Lal v. Bansi Dhar (&), Lootf Ali Kkan v,
Afzuloonissa Begum (5). ‘

Babu Umakali Mukerjee for the respondents.—There was parti-
tion of some of the properties only. Axticle 127 wonld applytotho
case, [AMEER ALL, J,—Does notarticle 127 relate to an existing
joint family?] That article would apply as well to a portion lefs
undivided as to the whole estate ; Ram Chandra Narayan v.
Norayan Mahadeb (6). There is no distinetion between moveahle
and immoveable properties ; the question is whether the properties
were joint or not 5 Raoji v. Bala (7).

My, C. Gregory inreply cited Amme Raham v, Zia Ahmad (8)

(1) L. L. R., 6 All, 442, (2) L L. R, 6 Mad,, 402.
(3) 2. L, B, 165. (4) L T. B, 3 All, 170,
(5) 16 W. R., P. C., 20. (6) I. L. R,, 11 Bom,, 216,

(7) 1. L. R, 15 Bom,, 135 (143)  (8) L. L. R., 13 Al}, 282,
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Suroda Soondury Dassee v. Doyamoyee Dassee (1); Mitra on 189
Limitation, 3rd edition, p. 782. There was a joint family in the  Bazon
case of Raojiv. Bala(2). Inthe case of Ram Chandra Narayan TE‘:’%BY
v. Narayan Mahadeb (3) the ruling was that-the suit was barred, T];;;.;; f:y

and there was no decision on the present question,

The judgment of the High Court (BrverLEY and AM\EE\R\AM\,
Jd.) was as follows 1—

These appeals arise oub of a suit brought by the plaintiffs
under the following circumstances: The plaintiffs and defend-
ants were at one time members of a joint Hindu family subject to
the Mitakshara law, According to the plaintiffs’ case a separation
took place batween them in the year 1293 (1886), and the bulk of
the immoveahle property, together with ornaments, &e., was divided
among the different membhers ; but it ig allsged by the plaintiffs
that two elephants, together with debts payable to the joint family
upon bouds and decrees standing in the names of the different
members, and certain pieces of land, were left joint. The prin-
cipal defendant in the case (defendant No. 1) was to realize the
major portion of these bond and deeretal debts. The plaintiffs
allege in their plaint that he has realized the amounts covered by
the bonds and decrees which stood in his name, but hag refused
to give them their shaves in the same; that as regards the
elephants he has sold one and appropriated the price thereof to
his own use, and was ‘claiming the other as his own, They
further allage that they on their part had realized a certain debb
on behalf of themselves and others entitled to it, and were willing
to deposit the amount in Court, and that the defendant Hemraj
had similarly realized the debts which stood in his name and
divided the same rateably among the personsentitled. Upon these'
allegations the plaintiff sned to obtain partition of the lands which
were said to have heen left joint, for a declaration that the debts
realized by the defendant No., 1 were on behalf of all the persons
who bad formed members of the joint family, and for a decres
for their share in the same and in the price of the elephant sold by
‘Bunoo Tewary. They also asked for a declaration that the
elephant in his possession belonged to all the parties, and for a

(1) L. R. 6 Cale., 938. (®) 1. L. I, 15 Bom,, 135 (148),
3) L. L R, 11 Bom, 216,
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direction that it may be sold and the proceeds divided rateably,

- The defendants other than Banoo Tewary and Jhinga Tewary

supported the plaintiffs’ allegations. The defendant Hemraj ex.
pressed bis willingtiess to pay to Banoo Tewary his shave in the
money whie‘fﬁ (Hemraj) had vealizod, and they all asked thyt
theiy4ffave in the boud and decretal debts might be decresd in
their favour,

The defendant No.1 alleged that the family had sepa:ated iy
1985 (1878) and not in 1293 (1836), and that nothing was \ap
joint ; that in fact all the properties possessed by the joint famil,
bad been divided, thabthe bond and decretal debis which %he h@
vealized helonged to him exclusively, and that nobody else had ani
interest in them. He denied the existence of two elephants at aﬁr
particalar time, and claimed the one in his possession as swwn
property acquired by his money. And he pleaded that so fav as the
debbs were concerned the plaintiffy’ claim was barred by limitation,

The defendant Jhinga set up a totally different case. He
alleged that the family had never separated, and claimed a division
of all the propertics.

Upon thess allegations of fach several issues were framed in
the lower Court, but it is unnecessary to refer to them parti-
cularly. Asa matter of fach itappeared in the course of the trial
that the lands which were said to have been left joint had been
subsoquently partitioned either by the Collector or privately, and
that the parties were in separate possession of their respective
sharos, The Subordinate Judge accordingly gave the plaintiffse
declaration of their rights in some of the lands mentioned in
Schadule 11, and as regards the others he dismissed their suit ; but he
found that the story of the defendunt that a completo partition
had taken place in 1285 was untrue, He held upon the evidenss
that the family bad actually separated in 1293 when the bulk of
tha landed property was partitioned as alleged by the plaintiffs, but
the debts owing to the family not being ripe for realization were
left outstanding to be divided when realized. He also found that-
the existing elephani was joint property, and he accordingly mads.,
a decrse in favour of the plaintiffs in respect of their one-fifth share
in the amounts realized by the defendant No. 1, and also gave g

declaraion in vespect of their right to a one-fifth share in the
elephant, ‘ .
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From this decrec there ave three appeals, vis,, one by Jhinga,
another by defendant No. 1, and the third by way of cross-appeal by
the plaintiffs in respect of the price of the clephant appropriated by
Banoo Tewary.

They also ask for a direction that the existing elephant may be
cold and the proceeds distributed among the parties entitled,

Ag regards Jhinga’s appeal wo may szy ab once that we
entively agree with the Snbordinate Judge that thore is
absolutely no evidence excepting his own diseredited statements in
suppor? of his story, and his own conduet, as proved by the docu-
ments executed by him, contradicts his testimony, His appeal
will accordingly be dismissed with costs.

On bebalf of the defendant No. 1 two contontions have been
raised in this Court— (1) that the lower Court is wrong in holding
that separation took place in 1293 and not in 1283 ;and (2)
that the lower Court is wrong in over-ruling the plea of limita-
tion raised by the defendant.

On the question of partition we ave of opinion that the Subor-
dinate Judge is right in his conclusion that the family separated
in 1293 and not in 1285: The evidence of the defendant himself
Jeaves 1o room for doubt that his story of a separation in 1285 is
false. He admits that after 1285 various properties were pur-
chased in his father’s name, which weye divided among the
different co-sharers. He admits that the shares so given were of
. considerablevalue, amounting to twelve or thirteen thousand rupess,
and the sole explaration he furnishes is that ho gave the shares to
the other parties oub of fuvour, We agree with the Subordinate
Judge in holding that the explanation given by the defendant is

absolutely false, and that the only ground upon which his action

osn be explained is that those persons towhom the shares wers

given wereentitled to them, and that no separation had- taken

place in 1285 as alleged by him. Wo think that. the other
circumstances referred to by the Subordinate Judge alio tend to
the same conclusion. . ‘

Mr. Gregory relicd mon twe documents to prove separation
in 1285.

As regards the mukhtarnamah given by the members of the -
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direction that it may be sold and the proceeds divided rateabl
The defendants other than Banoo Tewary and Jhinga Tewag;
supported the plaintiﬁis_" 2ddctions i Te separate !.IL.., &t
pressed his wi}ﬁus;’éﬁd it was clearly necessary for one of they
money whicfiukhtarnamal from the others in order to be ahle g
their£lct the business of the family., We agres with the Suhord;.
nate Judge that the mukhtarnamal does not establish separation,
Thae sale of the decres by Budhoo Tewary in favour of Udho Tewary
isproved, as the Subordinate Judge points out, to be an unregl
transaction made for a certain purpose stated by the Pleader,
Umesh Baboo. Wa agree therefore with the ﬁnding" of the
Subordinate Judge that the partition was in Assar 1293,
The main point, however, turns upon the question of limitation,

Mr. Gregory for the defendant urged that the iterns Nos,
1,2, 8, 4and 6in pages 28 and 29 of the Paper Book wers
barred by the Statute of Limitation, as those sums were realized
beyond thres years from date of suit., The Subordinate Judge
has held that the plaintiffs’ suit comes under article 127 of the
Limitation Act. Mr. Grregory’s contention is that it is governed .
by article 62. Article 127 of the Limitation Act runs’as follows:
“In a suit by a person cxcluded from joint family property to
enforce a right to share therein the period of limitation is twelve
years from the time when the exclusion hecomes Lknown $o him.”
The only cass dirvectly in point is Thakur Prasad v. Partab (1),
and although there was no argument in that case, it sesms to us
that the reagoning of the District Judge which was adopted by
the High Court is deserving of consideration, Article 127
presupposes the existence of a joint family, and proceeding upon
the hiypothesis that there is a joint family it provides- that when
any member of such joint family is excluded from the enjoyment
of the joint property or any portion thereof, the period of limi-
tation shall run from the date when the exclusion comes to his’
knowledge. But when there has been & disruption of the statas of
jointness, it is difficult to conceive that it could have been the
intention of the Legislatare that the same provision should apply.,
The case of the plaintiffs is, that everything was divided, the
family became separate, and only those debls wore left undivided

() I L. R,, 6 All, 442,



VoL, XXIV.] CALCUTTA SERIES.

313
From this decres there ave three appeals, viz., one by Jhinga, 1898
anothel by def’endfmt No. 1, and the third by way Of cross-appeal byW

person or persous in whose pames the d4SpPhant appropriated by TEWARY
frustees for the other separated members, and 1
debts and withheld payment to the others the claim oPwg, may be
were thus deprived of their shares in the money can only bo
ascoming under ar rticle 62 of the Limitation Act. That article proZ
vides as follows :  In a suit for money payable by the defendant to
the plmntlﬂ' for money received by the defendant for the phmtlffs
use, thé period of limitation shall be *three years’ from the time
when the money is received.” The defendant was acting on be-
half of the other co-sharers merely as their agent in the realization
of their shares in these moneys, and we think therefore that the
case is subject to three years’ limitation, and that the claim of the
plaintiffs, so far ag the items Nos. 1, 2, 3, 4 and 6 are concerncd,
is barred inasmuch as they were realized more than three years
before the institution of the suit.

With regard to the cross-nppeal of the plaintiffs we are of
opinion that it is clearly established that there was another ele-
phant belonging to the joint family which was sold by the defond-
ant some time in 1209 (1892) for the price stated by the plaintiffs
in their evidence. The reason given by the Subordinate Judge for
disbelieving that portion of the plaintiff’s evidence does not appear
to us to be sufficient.

On the whole case, therefore, we hold that the plaintiffs are
entitled to a declaration regarding their one-fifth share in the sum
of Bs, 3,286 plus 2,500, the value of the elephant sold by
defendant No. 1. They are also entitled to an order that the
elephant now existing might be sold under the direction of the -
Court and the proceeds distributed among the persons entitled
thereto.

In order to avold amultiplicity of suits, and having regard to
'the allegations made in the plaint and writton statements, it seems’
to us that the decree in this case ought ta conininna similar decla-
vation in favomr of ihe defendants other than Jingha, who
‘appears to have received from the defendant No, 1 his share in these
sums of money, . Of course as regards these defendants Banog
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Tewary,



314

1896

Bawroo
TDWARY

DOONA
Tewany,

fhor

Jaruary 20

THE INDIAN LAW REPORTS, [VOL, Xxiy.

family to the father of the defendantitis clear that it was given f
en- for

the purpose of enabling him to ansacl: th
ab £
There were many tm_ e’ e famﬂy

ol except this modlﬁwtwn and the dnectmn as to the

#61 the elephant and the declaration as to the rights of the
defendants other than J hmga, we affirm the decres of the Court
helow,

(lonsidering the circumstancos we think thatin appeals Nos, 262
and 325 the parties ought to pay their own costs in this Conrt,
Appeal allowed n . port.
& 0. 0. Decree modified,

ORIMINAL REFERENCE.

Before My, Justice Ghose and v, Justice Gordon.

RAMZAN KUNJRA (Comrrain
(AND oumtilgl()Agcnléﬁé\)l{gHPLAWAN CHOWEE
Criminal Procedure Code (det X of 1882), section 423, olause (b,) sub-ssction’
3—Penal Code (det XLV of 1860), seelions 147, 370—Enhancement of
sentence.

Tn o oase whove the accused were convicted by a Deputy Magistrate GE‘
the offence of rioting under section 147, and tholt under section 879, of the
Penel Code, and sentenced to four monihs for the first anditwo months for-
the latter nffence, but on appeal the District Magistrate, considering the case:
1o be one of theft rather than rioting, abandonad the sentence under section
147, but upheld the convietion under section 379 of the Penal Code an;i
gentenced them to #ix monibs’ rigorous imprisonment, '

[Held that what the Distriet Magistrate had in effect done way 1o enuancy
tha sentence under seetion 879 of the Penal Cods, which he had ng power
to do under section 428, cl. (8), sub-section 8 of the Code of Crimilml
Procedure. ‘

Tas was 2 Referenco by the Sessions Judge of Shahabad to‘
this Court asking for an anthoritative decision on the followu;gl

point :—
On 28th August 1896 Ramkhelawan Chowhe, Ramgad Chowbe,

| and Mohlpat Ahir, were convicted by the Deputy Magistrate of

» Oriminal Reference No, 204 of 1896, made by I, H. Hording, Bsqy
Sesgions Judge of Shahabad, dated the 30th of December 1896,



