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and which fell due qccmdmg to the patni lease between Aughraiy
1299 and Aughram 1306 ‘mulkd, and save and except this,

the rest of /he/ehfm

In the ciroumstances of the case, we think that each party

allow

’Sb"iﬂd bear his own costs both in this and the lower Count,

H. W.

Before Mr. Justice Banerjee and My. Justice Rampini,
THE SECRETARY OF STATE FOR INDIA IN COUNCIL (DI'::’FENDA};T
No. 1) ». DIP CHAND PODDAR AnD 0TuERs (Prarntirrs), ¢

Ruilways Act (1X of 1890), section 77~ Notice of suit—Agent of Manager—
Traffic Superintendont—Civil Procedure Code (Aot X1V of 1888), sections
147, 149~ Practice— Pleadings.

The Traffic Superintendent is not the Manager’s agent, and notice o him
is not noticoto the Railway Administration within section 77 of the Indim
Railways Act (IX of 1890).

Under section 77 of the Indian Railways Act it is not necessary for fhe
defendant to plead want of notice of sction in order to avail himself of f,
but he may raise the objection &t the hearing.

Tar plaintiffs brought this suit against the Secretary of State
for India as the Propristor of tho Iastern Bengal Stats
Railway, and against the Bengal Central Flotilla Company, for
compensation for goods lost while being conveyed from Caleutta
to Noakhali. The plaintiffs alleged that six bales of cotton goods
were consigned to them on the 8th of June 1893, and that only
five of these were delivered ; the other bale was detained af
Khulna, where goods are transhipped from the Bengal Uentral
Railway to the steamers of the Bengal Central Flotilla Company,
and did not veach Noakhali till the end of September, when the
covering was torn and the contents so damaged as to be unsaleable,
and the plaintiffs refused to take delivery.

For the Secretary of State it was pleaded that he was not
linble, as there was no negligence shown ; that the bale was badlsf‘
packed, and when weighed at Khulna was found to be in exooss of :

# Appeal from Appellate Decree No, 1252 of 1895, against the decree of
W. H. M. Gun, Esq, District Judge of Noakhali, dated the 22nd of May

1895, nfirming the deoree of Babu Lal Singh, Munsif of Sudharam, dated thﬁ‘
17th of December 1894
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the weight stated by the cousrgnar\io%mt the bale had been
Jetained at Khulna because it was found~qu arrival there to be
torn ; that whilein the godowns ab Khulna somreaf its contents
had been stolen and that some of the stolen clotheshad been
rocoverad, and the bale sent on to Noakhali for delivery t¢ *he
plaintiffs, The price of the goods as claimed was also dlsputad
The Flotilla Company denied all Hability, as they were ready to
deliver the goods in the same condition as when received. The
Munsi# gave the plaintiffs a decree for the value of the goodsas
claimed, The Secretary of State appealed to the Judge of
Noakhali, who dismissed the appeal.

.The Senior Government Pleader (Babu Hem Chandra Banemee)
and Babu Ram Charan Mitter for the appellant,

Dr. Rash Behari Gliose and Babu Lal Behari Mitter for the
respondents.

The judgment of the Courb (BANERIEE and Ramevt, JJ.) was
a8 follows tea

This appeal arises out of a suit brought by the plaintiffs (re-.

spondents) against the Secretary of State for India and the Bengal
Qentral Flotilla Company for compensation for the loss of goods
delivered for carriage to the Hastern Bengal State Railway and
the Flotilla Company, The plaintiffs allege that they sent notices
of demand to the Traffic Superintendent and to the District
(Oollector before the institution of the suit. The defence was
denial of liability on the ground that there wasno negligence on
the partof the defendants. A further objection, not taken in the
written statement, was urged on behalf of the Secretary of State
at the time of argument, that the claim for compensation was
untenable under section 77 of the Indian Railway Act (LK of
1890) for want of notice to the Railway Administration.

The first Court over-ruled the objection in bar and found for
the plaintiffs on the merits, and gave them a decres for a cerfain
amouut, and that decree bag been affirmed on appeal by the
District Judge,

In second appeal it is urged on behalf of the Secrehry of State,
first, that the lower Appellate Court is wrong in holding that the
‘Traffic Superintendent should be considered as the Manager’s
agent, and that the notice to him was a sufficient compliance with
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1896 section 77 of the Railways Act and, secondly, that the lower
e Appellate Court is wiong in giving the plaintiffs a decree for the
BECRETARY aryoumt claim en there is no evidence to prove that that wag

oF STATE
ToR INDIA the valug4T the goods damaged.

¥ CouNoiL,

.
Dre On

"Upon the second point it is necessary to say only this, thet
T the evidence of the plaintiffs’ agen t shows that the amount claim.
od isthe true value of the goods, and that evidence has been
considored sufficient by the lower Appellate Court. The second
contention of the appellant must therefore fail. ‘

" The first contention urged for the appellant is however in our
opinion correct. Bection 77 of the Indian Railways Act" requires
thatin a case like this a notice of the claimshould: be preferred
to the Railway Administe ation within six months from the date of
the-delivery of the goods, and by section 8 of the Act  Railway
Administration * in tho case of a State Railway is defined to mean
the Manager, and to include the Government. The notice that wag
given fo the Government was not served within six months fi om,
the date of delivery of the goods ; and thenotice which was served
within six months was a notice not to the Manager but to the Tr affic,
Superintendent ; and though there is nothmg to show that the
notice, though addressed to the Traffic Superinlendent, reached
the Manager, within six months from the date of delivery of the
goods, the lower Appellate Court holds the notice to bo suffi.
cient, because it is of opinion that the Traffic Superintendent
should be considered as the Manager’s agent in such matters,
We think the Court below is wrong in law in taking this view.

The learned Vakil for the respondents argued in support of the
decree of the Court below that, though the notice served in thiy
case might not have been shewn to be sufficient under the law, the
plaintiffs were not bound to prove the service of any notice, want of
notice not having been pleaded in defence ; and in support of this
-apgument the cases of Davey v. Warne (1), Smith v. Pritchard (2),
and certain other English cases, were -relied upon. We are of,
opinion that this argument cannot sueceed, rogard being had to the
terms of section 77 of the Railways Act and to the provisions.of
sectwns 147 and 149 of the Code of Civil, Procedure, which

UM & W, 199 (2)2C. &K, 699,
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authorize the Court to frame issucs from certain materials besides
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the pleadings and to amend theissues at any stage of the onse, ap
The objection on the ground of absence of notice, though nob Sronerany

OF STATE -

talen in the written statement, was raised in -argument, and the zor Inpa

objection was entertained and disposed of, though erroneously, b

y 1IN COUNGIL

Y
the Conrts below, It cannot therefore be thrown out 3% he Dip Cmaxp

ground that it was not specially pleaded.

But though we hold that the ohjection on the ground of want
of notice connot be thrown out altogether, we are of opinion that
53 it wgs not taken in the wrilten statement and was urged only
in argument, the plaintiffs are entitled to have an opportunity of
meeting it. In our opinion it will be sufficiently met if it is shewn
that the notice served on the Traffic Superintendent veached the
Manager within six months from the date of delivery of the
goods,

The case must therefore go back to the first Court, in order
that it may be disposed of after determination of the point indi-
eated above. Both parties will be af liberty to adduce evidence
upon the point. Costs will abide the result,

As the appeal is only on behalf of defendant No. 1, and the
ground upon which the appeal succeeds relatss only to the liabi
lity of defendant No. 1, the decrees of the (ourts below as against
defendant No. 2 will stand.

¥, K D Appeal allowed and cose vemanded,

Before Ar. Justice Beverley und Mr, Justice Ameer Al

. BANQOO TEWARY (Dernpant) oo DOONA TEWARY AND OTHERS
(PrarsTires).®

Limitation det (XV of 1877), Schedule 11, Articles 62, 187~Separation in
Joint Hindu fomily—Sust for shave in joint properiy.

Af the separation of members of a joint family governsd by the Renates
8chool of Hindu law, in 1885, the unrealized debts of the faudly wora lsFi au-
divided. The debts were subsequently vealized by soms of the membliers
of the separated family. In e suit broight by the other members in 1893,
(énter alia), to recover their shares in the debts so realized,

@ Appoz! from Originel Dorvee No. 262 of 1894 against tho decrse of
Bebu Abinash Chandra Mitter, Suveriisuie Judge of Tirhoot, dated the 21st
of Juna 1894,
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