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Before M. Justice Ghose and Alr, Justice Gordon. A
SURENO MOYEE DEBI (Aucmon-ruscHaser) ». DARHINA RAn.
SANYAL (JupaMENT-DERTOR) AND ANoraER (Dhonup-goLpga) *
Sale in evecution of decree—Selting aside sale—Material irregulurity—Code
of Civil Procedure (Aot XIV of 1888), sections 891, 311—Evidance.

" Where & debtor'’s property under ettachment had been orderad to be sold
at o fized dute, afier the disposal of a certain claim thereto made under sec-
tion 278 of the Coda of Civil Procedurs, but no hour had been fixed for the
sale 48 required by section 201, and the property was sold at & very inadequate
price by reas.n of the paucity of bidders,

Held, alfirming the decision of the Subordinate Judge, that there had been
materiul irregularity cousing substantiul injury to the debtor ; and that itis
sufficient under section 311 of the Cude, if the evidence, thongh not * direct
evidence,” shows that the injury was a necessary result of the hregularity
complained of,

Tassadul Basul Khan v. Almed Husein (1) explained,

Ox the 19th August 1893 the respondent’s property was
attached under an ovder of that date ; and on the 9th September
1898 a sale proclamation was issued fixing the %0th November for
the sale. On the 27th September a claim to the property was
made under section 278 of the Civil Procedure Code, and the
11th November was fixed for the hearing, which, however, was
postponed to the 25th November. On the 20cth November, the
Subordinate Judge adjourned the sale to the 25th, and ordered
the property to be sold on that date after the disposal of the
clim. The hearing was again postponed to the 27th, The
property was put up for sale on the 25th ; but no bidders attende.l,
Un the 27th-November the claim was rejected, aud the property
was sold for Rs, 200 to the appellant, who was one of only three
bidders. The respondent then applied foran order setting aside
the sale on the ground of material irregularity causing him

® Appeal from Order No. 285 of 1894, against the order of Balu Srinath
Pal, Officiating Subordinnte Judge of Zillah Pabng, dated the 30th of Apil
1894,

(1) L. L. R., 21 Calo, 66 ; L. B, 20 L. 4, 176,
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1806  swhstantial injury 5 apa the Subord"ate Judge made the ordey

” o=
asked for, Thepmy’
SURNO e : Wil Mitter, for the appellant.
Moyse DEVL - pyhy §peh- . .
DARRISA ~oocate General (Siv Charles Paul), Babu  Srinath Das,

RANJAN _obu Bidhe Blusan Gangooly, for the respondents,
[1a AJeSQ .
SANYAI The judgment of the Court (GHOSE and GORDDN, JJ.) was

as follows:—

This is an appeal by tho auction-purchaser from an order of
the Subordinate Judge of Pubna and Bogra setting aside, under
saction 81lof the Code of Civil Procedure, a sale of certain
property on the ground of material irregularities in publishing
and conducting it, by reason of which the judgment-debtors have
sustained substantial injury. ‘

The facts are shortly asfollows : The property in question was
attachod hy an order of the 19th August 1893, and on the 9th
September following a proclamation of sale was issued fixing the
20th November for the sale. Meantime, on the 27th September
1898, Giribala, a step sister of one of the judgment-debtors,
preferred a claim to the property under seclion 278 of the~
Civil Procedure (ode, and the I11th November was fixed for
hearing the same. On that date, the hearing was postponed to’
the 25th November, and as the property could not be sold until
the disposal of the claim case, the Subordinate Judge on the
20th November adjourned the sale to the 25th and ordered the
property to be sold on that date after the disposal of the claim
ease.  On the 25th November, the claim case was again
postponed to tho 27th, and notwithstanding this, the pl'Operty.
was pub up for sale on the 25th, but on the roport of the
Nuziv that no intending purchasers were present the sale was also’
postponed fo the 27th.  On that date, the claim of Giribals was
rejected, and the property was then sold for Rs, 200 to Nityanand
Sarkar, am-mukhtear on behalf of Surno Moyee Dehi, the present
appellant, ’

On these facts, which are fully established by the evidence; the ’
Subordinate Judge has held, and we think rightly held, that 'theré; .
wore mafierial irregnlarities in connection with the sale. Both.
on the 20th November, when the sale was postponed to the 25th,
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and on the 25th when i was f\cmm postponed to the 27th, no 1896
hour was fised for the salé as 1My section 201 of the ™ g o ™
(ivil Procedurs Code, and the order passed dtwagch date that the Moven Dupr
aale would take place after the disposal of the clain
such o vague and indefinite characler that intending
could not possibly havo known when and ab what time tho sa
would actually take place, and consequently there were no biddors
present on the 25th November, and there were only thres bidders
on the 27th.  The property was thon sold for Rs. 200, whoreas the
evidence of one of the decree-holder’s witnesses, Koilash Ghose,
shows that o smaller share of 16} gds. had been previously
sold for Rs. 4,000. The Subordinate Judge has accordingly found
that the judgmeunt-debtor has sustained substantial injury by the
low price which the property fetched, and he thinks that this was
no doubt due to the irregnlaritieé we have referred to, and in this
view he has seb aside tho sale. Bofore us, the learned Vakil for
the appellant has contended that inasmuch as thero is no direct
evidence connecting ihe material irregularities with the injury
as cause and effect, the Subordinate Judge was wrong in setting
aside the sale ; and in support of this contention he bas velied on
the case of Tussadul Rasul Khan v, Ahmad Husain (1) which
is the latest authority bearing upon this particular snbject. He
has also referrad fo the following cases : Muacnaghten v. Mahas
bir Pershad Singh (2) 3 Avunachellom Chetti v. Avunachellam
Ohetti (8) 3 Gur Buksh Lall v. Jawakir Singh (4), and Jagan
Nath v, Makund Prasad (5).

The case of Tassadal Rasuf Khan (1) isa decision of the
Privy Council on appeal from the Court of the Judicial Commis-
sioner of Oudh. The Judicial Commissionor set asido the sale on
the ground that it was a nullity, because the provisions of section

- 290 of the Civil Procedure Code had not heen obeyed He
was further of opinfon that, to set aside a sale under such
circumstances, it was nob necessary for tho objeetors to
prove substantial injury, but that substantial injury might be

(1) I L. R, 21 Calc, 66 ; T, B., 20 L. 4., 176.
(2 L. L. R., 9 Cale., 656 ; L. B, 10 L A, 2.
(8) L L. R, 12 Mad, 18; L. R, 15 L A, 171,
(4) LL.R,20 Cale., 599,

(5) L L B., 18 AIL, 7.
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inferred to have resulted, as the lw had not been complied with,

& It was

D Mg’r;m » contended-Gy the part of the respondents that the non-compliance

Ransan
S4NvAL

W}'Q]if'ﬁile interval of thirty days between proclamation and sle
‘made the sale a nullity, Their Lordships cannot acceds to thay
contention. The proceeding in this case was brought hy the
respondents under seckion 811, which deals with materig]
irregularity. The non-compliance with the provisions for
posting was a malerial irregularity. Butin the cases of Macnaghten
v. Mahatir Pershad Singh, and drunachellam  Chetti v,
Arunachellam Chetti it was held that in all cases of irregularity
under scction 311 evidence must be given of substantial injury
having resulted. In the present case, the decree-holder failed to
comply with the full requirements of section 290, but both on
principle and authority their Lordships are of opinion that the case
must be treated, asthe respondents themselves treated it, as one of
matorial irregularity to bo redressed pursuant to the provisions of
section 311, and in the application of that section it was incumbent
on the respondents to have proved that they sustained substantial
injury by reason of such irregularity. They gave no such evi-
dence, and it would be extremely improbable that injury could
have happened from the non-compliance with the strict letter of
seotion 200, Their Lordships cannot accept the judgment of
the Judicial Commissioner, that loss is to be inferved from the
mere fact that a sale was bad without foll compliance with the
provisions of section 290. The section clearly contemplates
direct evidence on the subject.”

The Jearned Vakil for the appellant has laid great stress
on the words “ direct evidence ” used by their Lordships in the
concluding paragraph of the passage we have cited, and he has
argued that what their Lordships meant was that direct evidence,
and direct evidence ouly, must be given in proof of substantial
injury having vesulted from a material irvegularity. We have
given the matter our careful consideration, and we think that it
is very doubtful whether their Eordships by using these words .
intended to restrict the mode of proof connecting a material
irregularity with substantial injury to evidence of a particular
description or to vary the rule laid down in the cages of Mac
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naghten v Mahabir Pershad Singh (1) and Arunachellam Ohetti v 1898
Arunachellam  Chetté (2) that in all cases of irregularity under ™ ggpvo
section 311 evidence mustbo given of substantial injury having Moysr Dz
resulted from the irregularity. We are rather indlined to think DA;;}IM
that what their Lordships intended to say by using the, words g;;;;;‘
« direct evidence ” was that there must he evidence shewing thal
substantial injury was the necessary result of the frregularity
complained of. We observe that the present case is somewhat
different from the case of Tassadul Rasul Khan. In that case,
as wo nderstand the report, there was no evidence of substantial
injury, while in the present case substantial injury is
proved by the very inadequate price ab which the property
wos sild.  No doubt, there is no direct evidencs in the striet
sense of the term that the inadequate price was caused hy the
irregularity, still there is evidence from which we think the
inference necessarily arises that the irregularity was the cause
of the injury. The uncertainty as te when and at what
particular hour the sale would be held was sufficient to prevent
intending purchasers from being present on the 25th
November ; and on the 27th when the property was put up and
sold only three bidders attended ; and to the paucity of bidders,
we think, may rensonably be ascribed the very low price the pro-
perty fetehed. Under all these circumstances we find it impossible
to avoid the conclusion that the substantial injury snstained by
the judgment-debtors was the nocessary consequence of the
rregularities, and in this view we think that the order of the
Subordinate Judge is right and should be affirmed.

It has been contended on behalf of the appellant that on a
previous occasion the property had been sold at a low price, and
that the knowledge that a claim had been made to the property
cust a cloud over the title of the judgment-debtors, and so mates
rially affected the bids ; but even admitting the soundness of this
argument, we are unable to hold that for thess reasons alone
the property was sold for a price so much below its market value,

Wo think therefore that this appeal fails, and must be dismiss«
ad.  We make no order as bo costs,

H W. Appeal dismissed,

(1) L L R, § Cule, 656; L. R, 10 L A, 25.
() LL3R, 12 Mad, 19; L. R, 15 L A,, 170}




