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SDENO MOYBB DEBI (AuoTioN-rosoHASEti) v. DAKHINA. RAiNrXl^^ifem&er 7.
S A N Y A L  ( J t o GMENT-DEBTOR) a n d  ANOTHEE (DliOnEE-HOLDEH)

Sale ill execution of deem—Selt'mg aside sale—Material irret/ulurity—Oode 
of Civil Proaedure (dot X IV  of 1S3S), sections 391, 311—Evidence.

Wliero a debtor’s property under attaoliiiient luid been oniereJ to ba soW 
at a fixed diite, after the disposal of a certain claim thereto made under aeo- 
tion 278 of tlis Code oC Civil Procedura, but no hour had been fixed for the 
gale as required by section 291, and the property was sold at a very inadeiitiato 
price by reasju oE tba paucity of bidders,

Held, uQirming the deoisloa of the Subordinato Judge, that there had beeti 
materiul irregularity causing siibstantitil injury to the debtor ; and that it is 
Bufficieut under aeotion 311 of the Oode, if the evidonoe, though not “ direct 
evidence,” shoivB that the injury was a tieceaeary result of the irregularity 
complained of.

Tussaduh Rami Khan v. Ahmed Hvmin (1) explained.

On the 19th August 1893 tlie respondent’s property was 
attaolied under an order of that date ; and on the 9th September 
1S98 a sale proclamatioa was issued fixing the ^Oth November for 
the sale. On the 27tb September a olahn to the property was 
made under section 278 of the Oivil Prooedm-e Code, and the 
Uth JNovember was iixed for the hearing, whici, however, was 
postponed to the 25 th November. On the 20th November, the 
Subordinate Judge adjourned the .sale to the 25th, and ordered 
the property to be sold oa that date after the disposal of the 
claim. The hearing was again postponed to the 27th. The 
property was put up for sale on the 25th ; but no bidders attende.i,
On the 27th November the claim was rejected, and the propei’ty 
was sold for Bs, 200 to the appellant, who was one of only three 
bidders. I'he respondent then applied for an order setting aside 
the sale on the ground of material irregularity causing him

* Appeal from Order No. 285 oE 1894, agaidst the order of Babu Srinath 
Pal, Officiating Subordinate Judge of Zillah Pabna, dated the 30tb of April 
1894

(1) I . L. B., 21 Calo., 66 j L. E., 20 I. A., 176,



1 made the order
1896 su te tau tia l iu ju iy  ;

asked loi. i t e  Mitter, for the appellant,

Movlc  ̂ Babn General (Sir Gkarles Paul), Babu Srinath Bas,
™ bu B i d h i c  B k m n  G a w j o o h j ,  for ilie respondents.

Sasyal. judgmeat of tlie Court (Ghosi and Goedon, J J .)  was

as follows
This is an appeal by tho aiiotion-purcliaser from an order of 
SxAoidlmte Judge of Pnbnaaud Bogra sotting aside, under 

section 311 of tliQ Code of Civil Procedure, a sale of oertaiu 
property on the ground of muteTral in'ognlar'ilies in pnbli.shing 
and conducting it, by reason of which the jndgment-dehtors hare 
sustained substantial injury.

The facts are shortly as follows: The property in question ma 
attaolved by an order of the 19fch Angnst 1893, and on the 9tk 
September following a proclamation of sale was issued fixing the 
20th Novefflher for the sale. Meantime, on the 27ih September 
1893. Griribala, a step sister of one of the jndgment-debtors, 
preferred a clainr to tho property under section "278 of the- 
Civil Procediu'« ("ode, and tho 11th Noyember was fixed fox 
hearing tho same. On that date, the hearing was postponed to ‘ 
the 25th No-veniber, and as the property oonld not be sold until’ 
the disposal of tho claim case, the Subordinate Judge on the 
20th Novainber adjourned the sale to the 25th and ordered the 
property to ba sold on that date aftei’ the disposal of the claim, 
case. On tho 25th November, the claim case was agaia 
postponed to tho 27th, and notwithstanding this, the property 
w as put np for sale on the 25fch, but on the report of the 
Nazir that no intending purchasers were present the sale was also' 
postponed to the 27th. On that date, the claim of Giribala was 
rejected, and the property was then sold for Es. 200 to Nityanand 
Sarlcar, am-mukhtear on behalf of Sumo Moyee Debi, the present 
appellant.

On these facts, which are fully established by the evidence; the 
Subordinate Judge has held, and we think rightly held, thali'thei'e; , 
wore material irregularities in connection with the sale. Both 
on the 20th November, when, the sale was postponed to the 2Sth,
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a n d  on the 25tli when it'-vya,s ngain postponed to the 27th, no 1896
hour WAS fixed for the sale as re q llk ^  by soction 291 of the 
Civil Procedure Code, and the order passed date that the Moiee Debi

sale would take place after the disposal of the cliun?Hi^ of dakhina 
such a vngne and indefinito character that inteudingW^|M'S 
could not possibly have known when and at what tiino the 
would aefcually take place, and oouseqiiently there were no bidders 
present on the 25th November, and there wei'e only three bidders 
on the 27th. The property was then sold for Es. 200, whorcas the 
evidence of one of the decree-holder’s witnesses, Koilash Ghose, 
shows that a smaller share of 16^ gds. had been previously 
sold for Rs. 4,000. The Snbordinate Judge has aooordingly foxind 
that the judgment-debtor has snslained substantial injury by the 
low price which the property fetched, and he thinks that this was 
no doubt due to the irregularities ws have referred to, and in this 
view he has set aside the sale. Before us, the learned Vakil for 
the appellant has contended that inasmuch as thoro is no 
evidence connecting the material ij’regularities \yith the injury 
as cause and effect, the Subordinate Jadgo was wrong in setting 
aside the sale ; and in support of this contention he has relied on 
the case of Tassaduk Rasul Khan v, Ahmad IJusabi (1) which 
is the latest authority bearing upon this pai'tioolar subject. He 
has also referred to the following cases : Maenagktm v. Maha~
Ur Pershad Singh (2) ; Arimachellam Chetti v. Anmaohellmi 
Olielii (Z ) ; Guv Buksh Lall v. Jawahir Singh (4), and Jiigan 
Nath v. Makund Prasad (5).

I'he case of Tassadak Basul Khan (I) is a dRcision of the 
Privy Oounoil on appeal from tho Court of the Judicial Gouiniis- 
sioner of Oudh. The Judicial Commissionor set asido the sale on 
the ground that it was a nullity, because tho provisions of section 
290 of the Oivil Procedure Code had not been obeyed. He 
was further of opinion that, to set aside a sale tmdar such 
circuinstances, it was not necessary for the objectors to 
prove substantial injury, but that substantial injury might be

(1) L L. R., 21 Calc., 66 ; L, E., 201, A., 170.
(2) I. L. B., 9 Gttlc., 656 ; L. E., 10 I. A,, 25.
(8) I. L, E,, 12 Mad. 19 ; L. R., 15 L A., 171.
(4) I. L. B., 20 Gale., 699.
(5) I, L. R., 18 All., 37.
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1896 inferred to have resulted, asjliejaw  had not beer, complied witli. 
Thaiv Lovdsliips o tf e g T d v y  Oouncll in reversing tlie otdet 

Moyee D ebi o f  the Jndioia^^jommissioiier observed as follows : “ I t t o
D a k h i n a  tlie part of the respoudeiits tliat the non-oompliaaoe
s ts y l l  ■'lit'ii toe interval of thirty d a p  between proclamation and sale 
isvAh ^ iKillity. 'i'heir Lordships cannot accede to that

contention. The proceeding in this case was brought h j the 
responden(,s under section 311, wliich deals with material 
irregulai'ity. The non-compliance with the provisions for 
posting was a material irregularity. But in the cases of Macnaghteu 
Y . Mahabir P enhad  Singh, and Anm achellam  Chetti 
Arunaehelhim Qhetli it was beld that in all cases of irregularity 
under scction 311 evidence must be given of substantial injury 
havintr resulted. In the present case, the decree-holder failed to 
comply witli the fuU requirements of section 290, but both on 
principle and authority their Lordships are of opinion that the case 
must be treated, as the respondents themBelyes treated it, as one of 
material irregularity to be redressed pursuant to the provisions of 
section 811, and in  the application of that section it was inoiunbent 
on the respondents to have proved that they sustained substantial 
injury by reason ol such irregularity. They gave no such evi- 
douoe, and it would be extremely improbable that injury could 
have happened fvonii the non-oomplianoo with the strict letter of 
section -290. Their Lordships cannot accept tlie judgment of 
the Judicial Uommissioner, that loss is to be inferred from the 
mere fact that a sale was bad \Yifchout full compliance with the 
provisions of section 290. The section clearly contempLites 
direct evidsncs on the subject.”

The learned Taliil for the appellant lias k id  greiit stress 
on the words direct evidence ” used by their Lordships in the 
ooncluding paragraph of the passage we have cited, and he has 
argued that what their Lordships nieaat was that direct evidence, 
and direct evidence only, must be given in proof of substantial 
injury having resulted from a material irregularity. We have 
given the matter our careful consideration, and we think that it 
is very doubtful whether their Lordships by using these words 
intended to restrict the mode of proof connecting a material 
irregularity v/illi substantial injury to evidence of a particular 
description or to vary the rule laid down in the oases of Mite
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mqhten i'. MaliaUv Pevshad Singh (1) aud Arum ehdhm  Olietti v  1898 
AnmaoIieUam Clwtti (2) that in all -cases of irregularity under 
seotioii 311 evidence must bo given of ffiil)^^fcial injury haTing Moyee Dbbi 

resulted from the irregularity. W e are rathenncKsQd to tliink Damina 
that wtab their Lordships intended to say ty  using'ftig,words 
“ direct evidence ” was that there must be evidence s lie w in g tfe ^  
substanfcial injury was the necessary result of the irregularity 
coinplained of. We observe that the present ease is somewhat 
diifereot from the case of Tassaduh Band Khan. la  that case, 
as we iiuderstaud the report, there was no evidence of substantial 
injui'y, while in the present case substantial injury is 
proved by the very inadequate price at which the property 
was s;ild. No doubt, there is uo direct evidence in the strict 
sense of the term that the inadequate price was caused by the 
irregularity, still there is evidence from which we think the 
inference necessarily arises that the irregularity was the cause 
of the injury. The uncertainty as to when and at what 
particular hour the sale would be held was sufficient to prevent 
intending purchasers from being present on the 2.oth 
November ; and on the 27th when the property was put up and 
sold only three bidders attended ; and to the paucity of bidders, 
we think, may reasonably be ascribed the very low price the pro­
perty fetched. Under all these circumstances we find it  impossible 
to avoid the conoltision that the substantial injury sustained by 
the judgment-deb tors was the necessary consequence of the 
irregularities, and in thi? view we think that the order of the 
Subordinate Judge is right and should be affirmed.

It has been contended on behalf of the appellant that on a 
previous oecasion the property had been sold at a low price, and 
that the knowledge that a claim had been made to the property 
cast a cloud over the title of the judgment-debtors, and so mate­
rially affected the b ids; but even admitting the soundness of this 
argument, we are unable to hold that for these reasons alone 
the property was sold for a price so much below its market value.

We think therefore that this appeal fails, and must be dismiss­
a l. We make no order as to costs.

H. w . Appeal dismissed.
(1) 1. L. R., 9 Calc., 636 ; L. R., 10 I. A., 25.
(2) [. L. a ,  12 Mad., 19 ; L. B„ 15 I. A., 111,1
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