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BENGAL INDIGO COMPANY (DrrexpAnts) », ROGHOBUR DAY
(PLAINTIF).*
[On appeal from the High Court at Caleutta.]

Bengal Tenancy Act (VIII of 1885), section §, sub-section 5, and section 95w
Definition of raiyati holding—Lessees who are not raiyals within the A~
Zup-i-peshyi lease,

A tenant, holding inder a lease assigned to him in 1830 by the original
lesses, who since 1867 had continuously oceupied the land under suceessive.
Jenges, claimed in virtne of the occupancy for more than twelve years, to boa
raiyat within the Bengal Tenancy Act, 1885, either with oceupancy, or with
pon-occupancy, rights ¢ Held, that this tenant’s holding was excluded from’
the operstion of that Act by the effect of section 5, sub-section 5, on acegunt
of the extent of the area of the land leased, which was more than one
hundred standard bighas.

A aup-i-peshgi lense i3 not & mere contract for the cultivation of the land
ab o rent, but is o security to the tenant for his money advanced. Two of the
leages were sur-i-peshgi, or made on moncy advanced by the lessee to the
lessor. The tenant's possession in this case was in part atleast that of 5
creditor operating payment to himself, and was no foundation for a claim for
occupanay rights,

As to the effect of written stipulations contrary to the Intter, section 7 of
the Bengal Rent law, Act X of 1859, is superseded, if not wholly repenled,
by section 178 of the Bengal Tenancy Act, 1885.

Appeal from a decree (7th August 1894) of the High Court
reversing a decree (81st October 1892) of the Second Subordinate
Judge at Chapra in district Sarun. ‘

Ox this appeal no facts were in disputo, and the questions rais-
ed were entirely of law, consisting principally of the following,
viz., whether the appellants, the Bengal Indigo Company, proprie-
tors of the Barouli Factory in the Sarun district, having obtained
by assignment in 1890 leasehold lands, which had been occupled
by their assignor for more than twelve years, had obtained the
rights of a raiyat to the protection of their tenancy in virtue of
Aot VIIL of 1885, the Bengal Tenancy Act. They claimed
to be either as an ocoupancy raiyat, entitled to hold upon thg

® Present : Lorp Warsow, Lokp Hosmouse, and S R. Couom.
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tarms enacted thersin or, as a non-occupancy ragyet, o be entitled
to six months’ notice to quit.

The defendants tock the lease then current, that of the 15th
February 1881, by assignment from the original lessee on the
24th April 1890 ; and in the same year, the lease having ter-
minated on the 27th October 1890, they received notice to quit
from the plaintiff. The leases, under which the alleged twelve
years’ occupancy took place, were the following s—

In 1867, the then proprietors of tho Barouli Indigo Factory,
T, G, Williams and Abdul Gyas Khan, obtained a leaso from
the 14th September 1867 for five years of 105 bighas 1 cottah,
ata ventof Rs. 577 per annum, for the cultivation of indigo.
This was granted by Mohant Rameharan Das, the plaintiff’s pre-
decessor in the management of femple property. Both pottah
and kabuliyat contained express agreements for the tenants
giving up the Jand at the end of the term, In 1869 Abdul Gyas
made over his interest in that lease to E. 6. Williams.

In August 1872, Ramcharan Das exeouted to B, G. Williams a
simple ticca potiah for ten years of 25-bighas, and on the 18th
August 1872 the mohant executed to him a zur<i-peshgi, ticoa,
patowa, pottah for nine years of 240 bighas which included the 105
bighas, already leased, upon an advance by Williams of Rs. 4,300,
The rent was Rs. 1,380 per annum, and the advauce was o bear
6 annas interest a month, the balance being repayable by stipulat-
ed instalments. Both the ticsa pottak, and the zur-i~peshgi, as well
as the kabuliyats in both cases, contained express provisions for
the land to be given up at the end of the terms. On the 15th

- February 1881, the plaintiff, who had succeeded as mokant, grant-

“oda sur-i-peshgi, ticea, putowa, pottah of the whole 265 Bighas to
Williams and Wilson, who then represented the indigo concern,
in proportions according to their shares as partners, for nine years,
upon an advance of Rs. 5,000, The rens was 1o be Re. 1.523, out
of which Rs. 550 yearly, and interest at 6 annas per mensem, was
to be deducted in payment of the advance. Speeial provisions for
surrender at the end of the term were in the pottah and in the
habuliyat. ‘

On the 16th June 1890, notice, with fee, Rs. 83, was accepted

by the plaintiff that the tenancy had been transferred to the defend-
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ant-company, to whom, on the 9th October 1890, the ylaintif
sent notice to quit, and deliver possession on the 28th of thet
month, in pursuance of the terms of the lease.

The eppellants not having given up the land, the respondent
brought this suit on the 18th February 1891. His plaint stated
the lease of the 15th February 1881, and alleged its expiration
on the 27th October 1890. The appellants having held over, the
plaintiff claimed possession with mesne profits of the 265 bighas,
valuing bis claim at Rs. 23,905, The appellants stated in their
answer that the last lease had been transferred to them, fhat they
had been recognized as tenants, and submitted that E. G Williams
was, ab the time of the tr ansfer,a “settled rajyat,” having acquired
a right of occupancy in the 256 bighas, a right which was trans.
ferable by the custom of the district, The appellants were there.
fore entitléd to a right of occupancy under the Bengal Tenauoy
Act, 1885. Even if not so entitled, they were, as thoy contendad,
non-oceupancy raiyats, on whom notice of not less than six monthg
should have heen served, to bring the tenancy to an end.

The following sections of Aet X of 1859, the Bengal Rent
law, and of Act VIII of 1885, the Beugal Tenancy Act, were
referred to in the cage :—

Act X of 1859, section 6.—Every ryot who hag cultivated or held land

“ for a period of 12 years has a right of occupaney in the land so cultivated or

held by him whether it be held under pottuh or not, so long ashe pays the
rent payable on account of the same ; but this rule does not apply to Klamar,
neejjate, ov seer land belonging to the proprietor of the estate or tenure, and
let by him on leass for a term or year by year, nor (as respects the actual cul-
tivation) to landg sublet for aterm, or year by year, by a ryot Laving &
right of oceupancy. Theholding of the father, or other person from whom a
ryot inherits, shall be deemed to ba ihe holding of the ryof within the
meaning of this seotion.

Section 7.~~Nothing contained in the last preceding &ection shall be hald
to nffect the terms of any written contract for the cultivation of land entered
into between a landholder and o ryof, when it containg any express stipula-
tion contrary thereto.

Act VIIT of 1885, section § (2).—" Roiyat"” mesns primarily o persbn
who has acquired a right to hold land for the purpome of cultivating it by
himself, or by metbers of his family ; or by hired gervants, or with the aid
of partners, and includes also the successors in interest of persons who vae
acquired such a right.

Section 8, sub-section 4.—In detenmmmg whethel a tenant ig a. tenure
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holder or a raiyat the Court shall have vegard to (z) local custom, and (b} the
parpose for which the right of tenancy was originally acguired. Sub-section
F—where {he area held Uy a tenant exceeds one hundred standard Jighas
{lo tennnt shall be presumed to be a lenurs holder until the contrary is shown,

Seotion 26.—~An accupancy resyet shall not be ejected by bis Jandlord from
his holding except in execution of a decres for ejectment passed on the

ground (a) that he has used the land compiised in his holding in a mauner~

which renders it unfit for the purposes of the tenancy, or (b) thal he has
broken a condition consistent with the provisions of this Act, and on breach of
which Iie is, under the terms of a contract between himself and his landlord,
Jiable tevbe ejected.”

gection 45.—A suit for ejectment on the ground of the expivation of the
term of a lease shall not be instituted against & non-occupancy raiyat unless
notice to quit Lius been sorved on the raiyat not less than six months before the
exphiation of the term, and shall not be instituted after six months from the
expiration of the term,

Section 178 (1).—Nothing in any contract between a landlord and o tenant
made before or after the passing of this Act (@) shall bar in perpetuity the
acquisition of an oceupancy right in land, or (B) shall take away an oceupanay
right in existence at the date of the contract, or (c) sholl entitle o landlord to
gject o tenant otherwise than in accordance with the provisions of this Act,

{2)—Nothing in any contract made between a landlord and a tenant since
the 15th day of July 1880 and before the passing of this Act shall preventa
reiyat from acquiring in accordance with this Act an occupancy right in land,

The following were the issues that raised ihe principal
points :—

Whether under the terms of the two tices, and the two
patowa leases, dated, respectively, the 28th October 1867, the
17th August 1872, and the 15th February 1881, the defendant-
company wers bound to give up possession after the expiration
of the last term.

Whether the defendants’ vendor had acquived a right of
oceupnney, and whether the defendant—comp'my stepped into
that right by purchase.

Whether the notice served on the defendaﬂbcompany was
proper and sufficient.

The second Bubordinate Judge made a decree dismissing
the suit. In his judgment he gave his opinion that the
. sur-t-peshgi Jeases constituted radyat; holdings, and were mnot
mortgages only ; that by virtue of the twelve years' holding
that had preceded the transfer to them, the defendant-company
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had obtained an occupancy right of which it conld only he
deprived for the causos stated in section 25 of the Bengal
Tenancy Act, 1885, and that the conditions for swrender weye
invalid under section 178 of the same Act. The Judge considereq
that, hx’/any case, the notice to quit was insufficient under section

&3 of that Act.

The plaintiff appealed to the H?gh Court. A Division Bench
(TreveryaN and AMEDR ALL JJ.) allowed the appeal, and
yeversing the decision of the first Court docreed in the plaintiff’y
favour. Their judgmont stated the above facts, and the opinion
of the Subordinate Judge thercon, stating also the questions that

' had been argued on the appeal before them to be: (1), have the

defendant-company obtaimed a right of oceupancy in the land ;
(2), if they have not obtained such right of occupancy are they
non-oceupancy raiyats and entitled as such to the benefits of
soction 45 of tho Bengal Tenancy Act, 18837 The High Court
thought the caso depended upon the construction of section 7 of
Act X of 1859, and proceeded us follows :—

In o Full Bench case to which we have been referred, Sheo Prokash Misser
. Ram Sufoy Singh (1), it was held that the mere fact that a raiyat held under
written lease for a specified tevm of years, did not prevent his obtaining a
right of occupaney in the fand. Inthat case there was nothing more than o
provision ns to the term of the Isage ; there was nol, as hore, an express provision
as to the tenant vacaling the land at the expiration of hislease, and putting it
into proper ovder. The provision that is made to cut down the murhans and their
stumps which may be on the land at the expiration of the term, is inconsist-
ent with its being conteinplated that he was to hold over the term ; so is also
the provision that the landlord may, at the end of the term, uproot the stumps
and settle the lands with other tenants, This is inconsistent with any vight
to retain possession of the land. Mr. Justice Dwarka Nath Mitter, in his
judgment in the Full Benoh cnse, says : “It is beyond all question, that if a
ruiyat possessing o 1ight of occupancy enters info an expross stipulation with
hig landlord to smrendor the Jand on the expiration of astated period of time,

he would be bound, like any other individual, o fulfil the terms of his
contract.”

Throughout bis judgment Mr. Justice Mitter assumes, that an express sti-
pulation to vacate i8 an express stipolation within the meaning of section
7. On the first question we hold thab the * "7 ‘.- rv oo 1 g aequired
nooccupancy right, As to the second guest? :, = . 1™ 1 . i that there
is not in this ease & raéyati holding at all. The lease under which the tengit

(1) 8 B, L, R,, 168,
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was Jast holding, was a aur-i-peshgi Joage.  The main object of such a loase is 1806
1o provide for the payment af the sur-i-peshgé money, and that was the purposs Bancar
for which the right of tenancy under which the defendants claim to hold was  1ypiqo
ariginally acquired, It iy true that thefr predecessors flust lheld under a lenf;e, Company
fhat of 1867, which was by no meansa simple raiyati lease, but ono which ROG?{'OBUR
provided in the alternative either for cultivation by the lessecs or for their Dis.
letting out the land to other tenants.  That leage, however, has ceased to have~.

any effect. Thera bus becu a new and very differsat contract between the

parties, and it is really to that contract that we must look. We know of no

case whera it has been held that the sur-i-peshgidar hus been troated as a raiyaty

an' it wopld certainly be very hard upon the landlord if he shonld be so treat-

o, as the landlord would be compelled, after the expiration of tho term, to

continue the tenancy at arent instearl of being able to gebt a new advance

from some one else, The cleeds of 1872 and 1881, thongh called leases, are

ordinary puiowa mortgages cominon in Beliar, with the nsual provision about

tho satisEaction of the money lent, which was clearly advanced on the securi-

ty of the lands. The mere fact that the mortgagees would or could cultivate

the landg with indigo or any other arop, cannot possibly affect the contract or

convert the status of mortgagee into thatof a raiyat. Certainly thisis a novel

eage 1 o Limited Company claiming to e not only a settied raiyat, but to have

accapancy rights. It is not pecessary for us fo iecile any question as to

whether raiyali vights can e acquired by a Limiled Company. It is snfficient

to sy that the deed muuder which they ave holding doos net create sny

raiyati rights, and theroforeis noanswer to this snit, The plaintiffis ontitled

to a decree in terms of the prayer of the plaiut, The amount of mesne pro-

fits must be ascertained by the lower Cowrt. The plaintiff is entitled algo to

his costs of this suit in the Court below, and of this appeal.

The defendants having appealed,

Mr. J. H. A. Branson, and Mr. Philip L. Bucklund, appeaved
for the appellant-company.

Mr., J. D, Mayne for the respondent.

For the appellants it was argued that it should have been
decided in the Courts below that under the leases of 1867, 1872,
and 1881, and with reference to the possession held continuously
for cultivation since the first lease was granted, the right of oceu-
pancy had been acquired by the defendani-company. Section 178
of Act VIII of 1885 had moi Lieen relerred io in the judgment of
the High Court, which had been based on section 7 of Act X
of 1859, There had been also an omission to notice that the loase
of the 15th February 1881 was made at a date after the 18th July
1880, and before the passing of the Act in 1885, a period referred
to in sub-gection 2 of section 178 of that Act. It was contended
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that the leases were only leases, and inno sense mortgages. The Full
Bench case, referred fo in the judgment of the Migh Court, §ie
Prokash Misser v. Bam Sahoy Singh (1), showed that the mere
taking a B?d not amount to the express stipulation which the
Bengal Pefiancy Act, 1885; no less than Act X of 1859, required ;
if Ahe acquirement of the right of occupancy, by coniinuous culti.
vation of one holding for the preseribed period, was to be prevent
ed by the relation of contract between landlord and tenant existing
for another purpose besides cultivation only. The payment of
money in advance was only a mode of paying the rent. “In any
view of the appellants’ rights, they were not liable to be evigted
without the respondent’s having given six months’ notice of his
intention to enforce the agreement to quit and deliver possesswn.

Counsel for the respondent was not called upon.

Their Lordships’ judgment was, afterwards, on the 27th June,
delivered by
Loep Warson.—The appellant-company are owners of the
Barouli Indige Factory, which they acquived in April 1890, The
vespondent is proprietor of the entire 16 annas of Mehal Barouli,
portions of which were ocoupied by the owners of the Factory,
from the ldth September 1867, until September 1890, under a

. sories of leases from the respondent and his predecessors, These

wers, {1) & teca pottak of 100 bighas 1 cetiak and 8 dhoors, for
five years ending in September 1872 ; (2) a peshgi patowa ticea,
for nine vears ending in September 1881, of the 105 bighas 1
cottal and 8 dhoors included in the preceding lease, together
with additional land bringing up the total area to 240 bighas ; (3)
a tigea pottah, of same date with the last, of 25 bighas for ten
years ending in September 1882 ; and (£) a sur-i-peshgi ticca patowa
pottuk, of the whole 265 bighas included in the two previous
leases, for an additional term ending in October 1890.

The first and third of these documents were in the ordinary
terms of a lease for cultivation.

The second and the fourth of them had this peculiarity, that at
their commencement, the tenants advanced to the lessor a lump
sum, in the one case of Rs, 4,500 and in the other of Rs. 5,000,

(1) 8 B. L, B, 165.
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for the liquidation of debts due to his areditors, the tenants being
entitledto recover payment by retaining out of the rents payable by
them, a yearly instalment of the sum advanced, with interest at the
rate of six annas per mensem, The lands were cultivated for the
purpose of growing indigo ; and the leases contained.an expross
obligation by the tenants to quit occupation at their expiry.

Ou the 9th October 1890, the Inst of these leases having
oxpired, the vespondent served the appellants with a notice
requiring them fo remove from possession, and intimating that in
the evont of their failure to do so, a regular suwit would be
instituted. The notice having been disregarded, the present suit
was bronght by the respondent in February 1891, heforc the
District Court of Sarun (1) for a deolaration that the appellants
had no right to retain possession, (2) to have exclusive possession
decreed to the respondent, and (3) for mesne profits, In their
written statement, the appellants pleaded that they and their
predecessors in the Factory bad acquired a permanent right as
occupancy rayats; and, alternatively, that, as non-oecupancy
rafyais, they were not liable to be ejected, excopt upon the terms
and conditions specified in section 25 of the Bengal Tenancy Act
1885 (Aot VIII of 1885).

The Subordinate Judge gave effect to the leading plea of tha
appellants, and dismissed the suit with costs. On appeal to the
High Court, his decision was reversed by Trevelyanand Ameer
Ali, JJ., who held, that the second and fourth of the leases above-
menttoned did not ereate a-proper right of occupaney for purposes
of cultivation, and could not ha made the foundation of a claim to
raiyat oceupancy, They further held that the appellants’ defence
wag excluded by section 7of Act X of 1859, which enacts that
the provisions of the Statute ** shall not he held to affect the terms
of any written contract for the cultivation of land entered into
between a landholder and a ryof, when it contains any cxpress
stipulation contrary thereto.” |

Their Lordships see no reason to differ from the views express-
ed by the learned Judges of the High Court, to the effect that the
leases in guestion were not mere contracts for the cultivation
of the land let; but that they were also intended to consti~
tute, and did constitute, a real and valid seourity to the
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tenant for the principal sums which he had advanced, apq
interest thereon, The tenants’ possession under them was in
part ab least, not that of cultivators only, but that of credites
operating repaymenb of the debt due to them, by means of
their secuuty Their Lordships cannof conewr in the judgment
Of the High Cowrt, in so far as it is founded upon section 7
of the Act of 1859, because that clause is superseded, if not wholly
repealed, by section 178 of Act VIII of 1885, which does not
appear to have been referred to in the argument addressed to the
Court,

It i wnnccessary to notice further the reasoning which
prevailed in either of the Courts below, because it entively ignores
the statutory definition of the word * raiyat, ” contained in sec-
tion 5, sub-section 5 of the Act of 1885, Lt isin these terms,~
% Where the area held by a tenant exceeds one hundred standard
“ bighas, the tenant shall be presumed to be a tenure-holder
“ until the contrary is shown.” That enactment is conclusive of
the present case. The land held in tenancy by the owners of
the Barouli Indigo Factory, under the respondent and his
predecessors in title, has from the first been in excess, and, since
1872, largely in oxcess, of the stabutory limit. The appellants
ave, therefore, not »aiyats, either ** ovcupancy” or “ non-oecus
pancy,” within the meaning of the Aet of 1885 ; and their
defence to this suit is groundless,

Their Lordships will humbly advise Her Majesty to affirm

the judgment appealed from. The appellants must pay to the
respondent his costs of this appeal.

Appeal  dismissed.
Solicitors for the appellanis : Messrs. Sanderson, Holland,
Adkin & Co.

Solioitors for the respondent : Messrs, T, L. Wilson & Co.
0. B,



