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were in pogsession of the lands in question from 1282 without
adverting to the limitation pointed outabove in the application of

MOHAN Rov the doctrine of constructive possession, nawely, that it does not,

Pnomom

Namr Rov.
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as a rule, apply to the case of & wrongdoer,

Tor the foregoing reasons we think the judgment and

docree of the lower Appellate Court, so far as they relate to the

plots described as patit land  of different denominations in the
chitta of 1282, must be set aside and the case remanded to that
Court in order that it may determine, (1) how far the prosump.
tion referred to in the rule laid downin the case of Makomed
Ali Rhan v, Khajo Abdul Gunny (1) quoted above applies to this
case, and (2) how for that presumption has been rebutted by
ovidenoe of actual possession adduced by the defendants, and
then dispose of the appeal. Costs will abide the result.

o Case remanded,

Refora Mv, Justice Macpherson and Mr. Justice Hill,

BINDU BASINI CHOWDHRANI axp Axorner (DEFRNDAWTS) v,
JARANAST CHOWDHRANI (PrAInTivg)#
Tnjunction—Spacific Relief Act (I of 1877), section &4-~Threatened damage—
Dumage occurring afier stit~Cuuse of action—Digging so as to endan-

ger neighbour's land.

Where an act threatening danger to a person’s land is such thet injary will
inevitably follow, » Coutt may grant a perpetual injunction resiraining the
continuance of that net, even though no damage has aotually ocourred hefore
institotion of suit. And where actual injury has occurred subsequently to

the Rling of the plaint, the plaint may be amended o ag to show the nature
and extent of such injury,

Pattisson v. Gilford (2) applied.

Tarp plaintiff and the defendants owned adjoining lands. Close
to the boundary line the defendants dng a trench 110 feet long:
and 9 feet deep, the sides towards the bottom sloping in thei
divection of the plaintiff’s land. The plaintiff sued for a perpetusl
injunction restraining them from continuing to dig, for the cost

# Apped,l from Owder No. 390 of 1895 from the order of Babu Bmod&i
Prosono Shome, Additional Subordinate Judge of Mymensingh, dated the“

25th Octeber 1805, :overring ihe order of Babu Kali Krishna Ohowdhry,‘
Munsif of Atia, quied the 18:h Jeplember 1894,

(1) L L. By 9 Cale,, 744, (2) L. R., 18 Eq,, 259
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of filling up the axcavation, and for other reliof, The delendants
pleaded thab they had a right to dig us they pleased on their own
land, and that as the plaint did not allege any injury, it disclosed
o cause of action. The Munsif held that no oause of action
accrned until damage had acbually ocourred, and he thercfore
dismissed the suit.

After the suit had been instituted, the plaintiff’sland subsid-
od in consequence of the defendants’ exzcavations, and this fac
was brought to the notice of the Court.

Tha plaintiff appealed to the Subordinate Judge, who reversed
the Munsif®s decision and remanded the case under seclion 562 of
the Code of Civil Procedure, directing the Munsif fo allow the
plaint to be amended, and to try the questions that had already
been or might be raised in the case.

Against this order the defendants appealed.

Babu Nilmadhub Bose (with him Babu Jogesh Clunder
Roy, Babu Mukunda Nath Roy, and Babu Satyanande Bose) for
the appellants.—There is no cause of action unless there is
actual injury or unless the act of the defendants is such thab
the injury appears, on the face of the plaint, to be inevitable.
@alo on Kasements, p. 329 3 Kerr on [njunctions, pp. 220 to 222,
Besides it would be impossible, where there Is no averiment of
injury, for the Court to say in what terms an injunction should
go; and o restrain the defendants from using their property in
such a way as not to injure the plaintiffis not only {oo vague
but is also & meve statement of the gencral law, Everyone may
digin his own land as he pleases if he takes steps to protect his
neighbour from injury ; and the defendants were about o do so.
Lastly, there cannot, under seclion 54 of the Specific Relief
Act, be a perpetual injunction if the damage occasioned, or likely
to be occasioned by the defendants’ wrongful act, can be com-
pensated with damages, as it can in the present case, for the
plaintiff hag valued the suit at a definite sum,

Babu Srinath Das, Babu Dwarkanath Chuckerbutty and
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Babu Kritante Kumar Bose for the respondent.—-An averment -

of actual damage is not necessary ; thevefore ihe plaint does dis-
close a canse of action. Illustration (v) to section 54 of the
Bpecific Reliof Act is clear upon the point. In the case of
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The Darley Main Colliery Co. v. Mitchell (1) the quostion arose
as to when the canse of action accrued in & suit for damages for
subsequent subsidence of the soil; and it was held that each
gubsidence would furnish n separate cause of action. An injary
has actually vesulted by the smbsideneo of the plaintiff's land
and thercfore the plaint onght to be amended on the principle
adopted in cases whero a prayer for recovery is allowed to be
added when dispossession has taken place subsequent to instibution
of suity—Abdul Kadar v. Mahomed (2), or where the defectis
merely one of form,— Amir Hossein v. Imambandi Begume (3),

Babu Nilmadhub Bosz in reply.

The judgment of the Court (MaopHmRsoN and Hiwr, JJ))
was as follows:—

The plaintiff and tho defendants are the owners of adjoining
tenures. The plaint sets oub that the defendants wantonly and
with the intention of cansing injury to the plaintiff dug a trench
on the verge of the boundary of her tenure, 110 fest long and
Sor 0 foet deep, the depth being perpendicular downwards and
sloping inwards towards the bottom in the dirgction of the plain-
tifP’s land, and that this must necessarily result in the subsidencs
of tho platntiffs land. Tt is further allsged that the defendants
were still going on with the work, The reliof asked for is a
perpetual injunction prohibiting them digging earth within a
certain distance of the plaintiff’s tenemont ; the filling up of the
excavation, or in defanlt a certain sum of money as fthe costs of
filling it up, There was a further prayer for general reliof,

The defendants mised various objections to the plaintifPs suit.
They asserted their right to dig as they pleased upon their own
land, and stated that the plaintiff was not entitled to an injunction.
There was no direct denial of the particular acts alleged in the
plaint, but it may he gathered from the 9th paragraph of the
written statement that they were excavating a tank which had no-
slopes, although they intended to make them hereafter.

The case proceded to trial, and, when it was ripe for decision,
the defendants contended that the plaint disclosed no eause of:
action, inasmuch as no injury was alloged to have resultg%df

(1) L. R,, 11 App. Cos., 127.
@ 1. L. B, 15 Mad,, 15. (3) 11 G, T, B., 443,
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from the acts of the defendants, The Munsif accepted as correct
that view of the law, and, holding that unbil actnal damage had
ensued no canse of action could arise, dizmissed the suit without
deciding any of the other questions which aros®n_the case. It
appears that the plaintiff in the course of the trial rep “en‘ted to
the Court that, subsequent to the institution of the suit, "y
had actually resulted from the acts of the defendants by the
subsidente of some of the plaintiffs land, and evidence to that
offect was given. The case went on appeal before the Subordinate
Judge; who reversed tho Dunsifs decision and remanded the
case under section 562 of the Code of Civil Procedure, divecting
the Munsif to allow an amendmont of the plaint and decide the
question already raised in tho case and any other questions that
might arise after the amendment. This appeal is against the
order of vemand, and it is contended that the Munsif was right in
dismissing the suil on the ground that the plaint disclosed no cause
ol action,

IF the Munsif was right in holding that actual injury would
alone give a cause of action, then he was rightin distmissing the
suif, because anything that happened subsequent to the institution
of the snit could not supply a cause of action which did not
‘exist before. In owr opinion he was wrong in his view of the
law. A suit for injunction may be a suit for preventive relief, and,
under section 54 of the Specific Relief Act, a perpetual injunetion
may be granted to prevent the broach of an obligation existing
in favour of the applicant, whether expressly or by implication.
The same section provides that when a defendant invade$ or
threatens to invade the plaintiff’s right to, or enjoyment of, pro perty,
the Court may grant a perpetual injunction in certain specified
cases, [llustration (r) attached to the same section indicates a
case in which an injunction may be sued for to restrain & deferdant
from doing an ach which threatens injury to the plaintiff’s property,
although no such injury had actually énsued. In the case of
Pattisson v. Gilford (1) the Master of the Rolls, speaking of
the prmcxples upon . which a Court of Equity inferferes when
an injnnolion is asked for, says: “1 take it that, .in order to
obtain an injimetion, n plaintiff who complains, not that an' ach

(1) L. R., 18 Bq., 259,
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1896 is an actual violation of his right, but thak a threatened or intendeq-
Buon  Aeby if carried into effect, will be a violation of the right, mugt-
Basivt  ghow that sueh will be an inevitable result, It will not do to
OHOW,],)' HRANE say a violation of ‘the right may be the result ; the plaintiff mug
JAENABL  ghow that.a violation will be the inevitable result.” And then he.
Crow- ’ . .

preANL _Progesds to cite a case decided by Lord Cottenham, and anothey -
case in which the Lord Chancollor says: “I consider this Court

has jurisdiction by injunction to protect property from an act
threatened which, if completed, would give a right of action.:

I by no mesns say that in every such case an injumetion

may be demanded as of right, but if the party applying is

free from blame and promptly applies for relief, and shows that-

by the threatened wrong his properky wouald be so injured that.

an achion for damages would be mo adequate redvess, anm:
injunetion will be granted.” The faots of that case had,itis

true, no analogy to the prosent case, but still the Master of the

Rolls was dealing with the principle upon which velief is given:

against a threabened wrong, and the case is, we think, an authority

that such a suib will lie when the threatened act is of such
character that it must inevitably result in injary —inevitably in the

gense in which the Master of the Rolls says he uses the word, thatis’

to say nob in the sense of there being no possibility the other way,

beeause Courts of Justice must always act upon the theory of very

great probability being sufficient, bat in the sense that there must

be such a great probability, that, in the view of ordinary men, using

ordinary seuse, the injury would follow. The Munsif was, there-

fore, we consider, wrong in holding that, as a matter of law,

actual injury before suit must in every case be alleged and proved

in"order to maintain the suit, and that it is sufficient if it is alleged

that the result of the act complained of must inevitably, inthe

sense we have stated, flow from it. Whether the case is one in

which an injunction or any other relief should be granted, ox

what precise form the injunction should take, are questions which
the Courts dealing with the facts must decide with reference to the
provisions of sections 53 and 54 of the Specific Relief Act. 1t may

be that the plaintiff is not entitled to the relief which she claims or
to relief in the particular form which she claimed it, bus that.
would not make the suit unmaintainable, Now, no bettor proof of -

the inevitable consequence of an alleged act can be given thaifi
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1t the contemplated injury had actually occurred, and, we think,
8 quite competent for the plaintif in this case to give
dence of that injury, although it had nct occurred prior to the
titution of the suif, and, for that purpose, and in order to give
s notice to the defendants of the fact, which it is intended\t\o prove,
- plaint might properly be amended. It isnot quite clear on what
»unds the Subordinate Judge reversed the decree of the Munsif
1 remanded the suit. He does not say that the view which
» Munsif took of the law was wrong, but merely that the
intiéf should be allowed to amend the plaint ; in what way he
's not say, and his order that the Munsif should allow the
int to be amended in some undefined way is not a correct
~v. If he took the same view of the law which the Munsif

, and intended that the plaint should be amended in order to

‘the plaintiff a cause of action which did not before exist, his
w is wrong. Nevertheless, we think that the order of remand
ight, and that the plaintiff should be allowed to amend the
int by inserting in it the nature and extent of the injury
‘ered. That is not an amendment inconsistent with the provisions
the Code. The act complained of occurred before the institu-
1 of the suit, and the injury, which was foreseen and which it
s the object of the suit to avert, ocourred after the institution of it.

The appeal fails and is dism'ssed with costs.
H. W, Appeal dismissed.

APPEAL FROM ORIGINAL CIVIL.

fore Sir W. Comer Petheram, Knight, Chief Justice, Mr. Justice Prinsep,
and Mr. Justice Pigot.

[ANMULL (Praixtirr) ». RAM CHUNDER GHOSE (DerENDANT).®
or — Representations as to age known to be false - Liability in equity-—Action
on the contract—A ction framed in tort—Costs—Statements as lo existence of
relationship—Evidence Act (1 of 1872), section 32, sub-section (5).

Vhere an infant obtained a loan upon the representation (which he knew
y falge) that he was of age: Held; that no suit to recover the money
1 be maintained againgt him, there being no obligation binding upon the

* Original Uivil Appeal No. 23 of 1890, against the decree of Mr. Justice
is, dated the 9th of May 1890.
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