256

1896
September 1.

THE INDIAN LAW REPORTS. [VOL. xx1v,

Before Mr. Juslice Macpherson and Mr. Justice Bunerjee,
MOHMINI MOHAN ROY (Pramveirr) v PROMODA NATH ROY sy
orugRs (DEFENDANTS).®
Limilation—Waste land subsequently made cultivable—Possession—Onus Py,
bandi—Constructive possession,

The doolrine of constructive possession applies only in favour of o Hight-
ful owner, nnd must fiot (asa rule) be extended in favour of o wrong-dogr
whose possession must be confined to land of which he is actnally in possessiouf

In a suit for the possession of lands formerly uncultivable, but subsgquent.
ly bronght under cultivation, the Distriet Judge bad allowed the plea of
Jimitation {o prevail against the plaintiff upon o finding —hased, not upoy
ovidence of actual possession by the dofendants, but upon on inference from
part of the evidence,—that the defendants had been in constructive possession
for over 12 years prior to the suit.

Held, thet 50 far as the judgment and decres of the District Judge related
to certain plots described ns patit or uncultivable lands, they must be set, agide,
and the case romanded to the District Judge to determine (a) how far the
presumption in fav our of the plaintiff as to the continnance of the vnenltiy.
ble stato of the lands till within twelve yenrs of snit applied ; and (D) how
far that presumption had been robutted by evidence of netual possession on
the part of the defendants.

A PrEAL from the decres of the District Judge of Rajshahye.

Dr. Rash Behari Ghose, Babu Lal Mohan Das, and Bahu
Saroda Prosunno Roy for the appellant,

Babu Srinath Das and Babu Saroda Churn Mitter for the
respondents.

The facts and arguments of the case appear in the judgment of
the Court (MaceumesoN and Bawmries, Jd.), which was ag
follows t—

This appeal arises out of a suit bronght by the plaintiff-appellant
for possession and mesne profits of certain land, on the allegation-
that the Jand is included in mouzah Lakhi Chumari appertaining’
to his putni taluk Birchapila; that it was formerly the bed of
a BRil which has recently become fit for cultivation, and that the
defendants are wrongfully holding possession of the same.

# Appeal from Appellate Decree No, 872 of 1895 against the decree of
I, Palit, Buq., Officiating District Judge of Rajshabye, dated the 9th of

January 1895, modifying the decree of Babu Nobin Chundra Ganguly, Sub-
ordinate Judge of that District, dated the 6th of Meroh 1893,
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The defendants in their written statement denied the title of
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the plaintiff to seb up the plea of “limitation, and wrged that &  yomms
certain hhal was the boundary between th“e\p}ai%ﬂ’s village Lakshi MOH';N Rov

Chumari and the defendants’ village Majgeo Sripur:
The first Court found that part of the land in dispute .apper-

tained to the plaintiff’s village, but it dismissed the suit as barred”

by limitation. ‘
Upon appeal by the plaintiff, the lower Appellate Comt
ordered  fresh Jocal enguiry, and upon the enquiry being complet-
ed the i)laintiff confined his claim to those portions of the land lying
on his side of the survey houndary between the two villages
TLakshi Chumari and Majgeo Sripur which were doscribed as patit
land of different denominations in the defendants’ chitta of 1282.
The learned District Judge, however, found the claim barred by
limitation, and he accordingly affirmed the first Court’s decree.

In sccond appeal it is now contended for the plaintiff that the
decision of the District Judgeis wrong in law first, because, having
regard to the nature of the land, he should have thrown the burden of
proving possession entively upon the defendants instead of holding,
as he has done, “that the onus cannot be said to lie exclusively
on one pai-f.y or the other ; and, secondly, because he has srroneous-
ly extended the doetrine of eonstructive possession, which holds
good only in the case of rightful owners, to the case of wrongdoers.

In support of the first contention, the cases of Radha Gobind
Roy v Inglis (1), and Raj Kumar Royv. Gobind Glunder Roy
(2) are relied upon. The true rule deducible from the first
mentionad case and from certain other cases is that stated in the
judgment of the majority of the Full Bench in Makomed Al Khan.
v. Khajo Abdul Gunny (8),in which the learned Judges, after
observing ¢ that as a general rule the plaintiff cannof, merely

PRoMODA
Narm Rov,

by proving possession at any period prior to twelve years bofore

suit, shift the onus to the defendant,” add, the rrue rule appenrs
to ug to be this: that where land has been shown lo have been in
a condition unfitting it for actual enjoyment in the usual modes at
such a time, and under such circumstances that that state natural-
ly would, and probably did, continme till within twelve years

(1) 7 0. L, B,, 364. (2) L. L. B, 19 Cale., €60,
() I. L. R., 9 Calo,, 744,
I8
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before suit, it may properly be presumed that it did so continue,
“ and that the plaintiff’s possession econtinued also until the contrary

MéHAN Ro¥ jg shown, This case appears to have been cited in the argumont
I’mmom bafore the Privy- Clonncil in faj Kumar Roy v. Gobind (Jumder
Nam Bo¥. Rgy (1), and there is nothing in their Tiordships’ judgment to

show that they disapprove the rule there laid down.

That being then the rule applicable to casos like this, we observe
that if the lower Appellate Court had considerad the case proparly
with reference to those plots of land falling within the plaintiff's
mouzal, which are entered in the chete of 1282, "corre.
sponding fo 1875, as gar Jaik patit or uncultivable waste; and,
also with reference to some of those entered as patit land of other
Jenominations, tho possession of the plainiiff might, in the absence
of evidence to the conbrary, have been presumed to have eontintied
iill within twelve yews before the dute of the sult, which was
institated in 1890, more especially when some of these plots were
found Dby the amin depitfed to hold the loeal enquiry to be still
uncultlvable The learned District Judge has, however, omibted to

‘consider the case with reference to that rule, and this omission

constitates an error of law in his dosision. But it may be said
that this error becomes immaterial when the learned District

Judge has affirmatively found “‘that the defendants have heen

in possossion since 1282 ub least.” No doubt, if that finding
stands, the question of the burden of proof becomes immaterial,
for the presumption which the rule laid down in Mahomed Ali
Khan v. Khyja Abdul Gunny (2) raises in favour of the
plaintiff, is a rebuttable one, and may be displaced by evidence
of possession in favour of the' defendant, This brings wus to
the consideration of the second contention mentioned above.

The learned Digtrict Judge’s finding that the defendants have
been in possession of the land in dispute since 1282 or 1875 1
based, as regards the patit or waste lands of different denomina-
tions, not upon any evidence of actual possession, but upon
evidenos from which he infers that tho defendants were in
constructive possession. For this is what he says in his
judgment: “If a plot leased to a tenant eontains a portion
which is at the time patdt, and which is gradually brought under

1) L L. B, 19 Cale,, 660. @) L L. R, 9 Cule, 744,
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cultivation, then it seems to me that the tenant must be held to
have been in possession of the whole plot from the heginning.
The very fact of the measurement for the preparation of the
chita, the leasing out of land, &o., also constitutes possession.

Now acts of possession over a part of any immoveabls

property may no doubt in many cases be ovidence of de facts”

possession of the whole, as has been explained by Baron Parke
in Jones v. Williwms (1) and by Lord Blackbwn in Lord
Advocate v. Lord Blantyre (2). But that rule operates with full
force only in favour of the rightful owners; and it should e
applied with cantion and reservation, if at all, in favour of a
wrongdoer ; for this reason among others, that the right to the
whole, which makes the possession of a part equivalent to the
possession of the whole, and forms the connecting link between
the whole and the part in the one case, iy wanting in the other,
In'the case of a wrongdoer claiming to possess the whole by
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veason of possessing a part, it is often difficult to say, in the

“abgence of the connecling link of title, how far the whols
axtends, The want of this éonnecting link niay in some cases be
supplied by others, such as cloge connection aund interdependence
between the part actually possessed and the whole of which it is
olaimed to be & part, But excepl in such special cases, tho
possession of a wrongdoer should be held to be confined to what
he is actually in possession of, and not to extend constrne-
tively to anything beyond that ; this rule, which is in one sense
deducible from the principle that the ordinary presmmption is that
possession follows title, i especially necessary for the protection
of the rightful owners in a country like Bengal, where extensive
-tracts of land lie” waste and uninclosed, and in a case like the
present where we find that the plots of waste land to which the
wrongful possession of the defendants has been held construc-

tively to extend, adjoin the plaintiff's property on one side at.

least. The view we take is amply supported by reason and author-
ity—see Angell on. Limitations, Sixth Bdition, section 394, and
Siddon v Smath (3), Ths lower Appellaie Court was thevefore
wrong in arriving' ol the conclusion that the defendants

© (1) 2ML LW, 396 (331, 2) L. R, 4 Ap. Coz,, 770 (791).
(886 L. T. 168,
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were in pogsession of the lands in question from 1282 without
adverting to the limitation pointed outabove in the application of

MOHAN Rov the doctrine of constructive possession, nawely, that it does not,

Pnomom

Namr Rov.
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as a rule, apply to the case of & wrongdoer,

Tor the foregoing reasons we think the judgment and

docree of the lower Appellate Court, so far as they relate to the

plots described as patit land  of different denominations in the
chitta of 1282, must be set aside and the case remanded to that
Court in order that it may determine, (1) how far the prosump.
tion referred to in the rule laid downin the case of Makomed
Ali Rhan v, Khajo Abdul Gunny (1) quoted above applies to this
case, and (2) how for that presumption has been rebutted by
ovidenoe of actual possession adduced by the defendants, and
then dispose of the appeal. Costs will abide the result.

o Case remanded,

Refora Mv, Justice Macpherson and Mr. Justice Hill,

BINDU BASINI CHOWDHRANI axp Axorner (DEFRNDAWTS) v,
JARANAST CHOWDHRANI (PrAInTivg)#
Tnjunction—Spacific Relief Act (I of 1877), section &4-~Threatened damage—
Dumage occurring afier stit~Cuuse of action—Digging so as to endan-

ger neighbour's land.

Where an act threatening danger to a person’s land is such thet injary will
inevitably follow, » Coutt may grant a perpetual injunction resiraining the
continuance of that net, even though no damage has aotually ocourred hefore
institotion of suit. And where actual injury has occurred subsequently to

the Rling of the plaint, the plaint may be amended o ag to show the nature
and extent of such injury,

Pattisson v. Gilford (2) applied.

Tarp plaintiff and the defendants owned adjoining lands. Close
to the boundary line the defendants dng a trench 110 feet long:
and 9 feet deep, the sides towards the bottom sloping in thei
divection of the plaintiff’s land. The plaintiff sued for a perpetusl
injunction restraining them from continuing to dig, for the cost

# Apped,l from Owder No. 390 of 1895 from the order of Babu Bmod&i
Prosono Shome, Additional Subordinate Judge of Mymensingh, dated the“

25th Octeber 1805, :overring ihe order of Babu Kali Krishna Ohowdhry,‘
Munsif of Atia, quied the 18:h Jeplember 1894,

(1) L L. By 9 Cale,, 744, (2) L. R., 18 Eq,, 259



