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Before dlr. Justice ' Kinealy and My, Justice Hill.

9. SUJA HOSSEIN olipg "REHAMUT DOWLAH (J UDGMENT-DETOR) 5
“"MONOHUR DAS (DECRER-HOLDER).®

Lz'mii@tie'ﬂ Act (XV of 1877} Schedule 11, Ariicls 180~ Eecution af dacres
" Revivor—Civil Procedure Code (Act X1V of 1888), sectiong 223, 830
. )

248 (n)~Insolnent, Aduverse possession of,

A craditor obtained a decres against his debtor on the Original Sida of gy
High Court, on the 19¢h Dacombor 1831 On the (1th December 1893, the
judgmeut-croditar applied to the Conrt, under section 228 of the Code of Givi
Procedure, for * {ransmission of & certified copy of the decres to the Distriet
Judge’s Conet of tha 24-Perganuahs, with & certificate that no portion of ty
decree has been satishod by exeestion within the jurisdiction of the tigh
Conet,” and alleging that tho judgment.debtor had no property within ity
jurisdiction, hut had propetty in the 24-Pergunnahs, The application
was headed es an application for oxecution amd was in o tabular form.
Upon this a notice was issued auder seclion 248 (u) of the Cods, and the
julgmeat-dabtor not having shown any cause, on the 19th December 1893 &
certified copyof the decres was ordered to be issued. The certified copy of the
decree having been transmitted, the judgment-craditor on the Ist March
1834 applied for the axecution of the decrse to the Distriet Jadge, On the
objections of thta judgment-debior that the exccution was barred by Hmitation,
and that bo having been declured an insolvent, and the properties having
vested in the Official Assiguce, the ntlaclment wus conteary to law,

Held, thet the execation was not barred by linitation, as the ovder of the

19ih Decombor of 1893 was sn order Lor exeention, and operated as o revivor
of the decreo within tho meaning of artiolo 180, Schedulo IT of the Limitation

Act,

Held, also, that the judgment-debior having been in possession of the
property for more than 12 years the Official Assignes not having taken posses-
sion of it, he had o title by adverse possession which was capuble of being
attached,

Ashootosh, Dutt v, Daomga Glarn Ohadlerjee (1), end Fulieh Navain
Chowdlry v, Chandrabali Chowdlrain (2) followed,

Trk facts of the cnse for the purposes of this report appear
sufliciently from the judgment of the High Court.

Babu Nil Madlub Bose and Babu 8hib Ohunder Palit for the
appellant,

¥ Appeal from Order No, 829 of 1894, against the decroe of Baboo Purna
Chundra Shome, Subordinate Judge of 24-Porgumahs, dated the 4th of Auguss
1894,

(1) L L, R, 6 Cule,, 504 (?) T. Ly R,, 20 Clo,, 651,



Mr J. L. Woodroffe and Babu Baidyanati Dutt for the
respoudent.
Babu Nil Madhul Bose—~One of the questions in this case is
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whether the order for the issuo of a certified copy of the decree Moyouun

is an order for execution. I submit not. That order has not the
effect of veviving the decree. The correctness of the principie
as loid down in the case of dshootosh Dutt v. Doorga Churn
Chatterjee (1) has been doubted by Wilson, J., in the case of
Tincowrie Dawn v. Debendro Nath Mookerjee (2). In the former
case, B rvegular application for esgccution of decres was made
and a writ of attachment was isswed ; hut in the present case
there was no application for execution at all. Article 180,
Schedule II, of the Limitation Aet only protects a decres if
there is a revivor ; there being no revivor in this case, the exe-
cution is barved by limitation. An application for a certificate
to allow esecution to be takem out in another court is not an
application for the execution of the decree. Bee the cases of
Nilmony Singh Deo v, Bivessur Banerjee (3).  The nest question
is, whether the judgment-debtor having been adjudged an insol
vent, and his property having vested in the Official Assignes, the
decree-holder could take out execution. I submit not. The Court
helow was wrong in holding that the insolvent acquired a title Ly
adverse possession, the Official Assignee not laving taken possos-
sion of his property. Tho property having vested in the Official
Assignee, the insolvent has 1o attachable interest in it

Mrv. J. ¥\ Woodroffe for the respondent.—The order of the
19th December, for the issue of o cerlified copy of the decres,
was an order for execution, as it was made after such notice as is
required by section 248 (a). The notice was in accordance with
rule 871 of the High Court. That order had the effect of
reviving the decree within the meaning of article 180, Bchedule
T of the Limitation Act. The decision in Mungul Pershad Lhehit
v. Grija Kant Lalév (4) governs the present case. The certificate
was issued after notice, Baction 248 of the Code of Civil Pro-
cedure says that canse is to be shewn, No eause having been
shown in this case, a certificate was issued, and the order of

(1) LL. R, 6 Cale, 504, (2) L L. R, 17 Cale,, 491.
(3 1.L,R., 16 Cale,, T4, (4 LI.R, 8 Calo, 51: L B, 8 1, A, 123,
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the 19¢h December 1898 is binding. Judgment by consentis hinding
by way of estoppel : Ses /n we. Svuth dmevican and  Alosican

Hossuix  Clompany, Eeparte Bonks (;f England (1). The decree having
MON%HUR heen traus,nﬁ/,tttﬂ;/‘t)ﬁe (ourt had full jurisdiction o deal with i,

Das.

Bee Lea[c, v. Daniel (2).
/Tﬁe/j;dgment-dcbtor ouly got a porsonul discharge and net

a final discharge. He ought to have made over ossession of the
property ta the Official Assignee, bat insteal of doing so, he
retained possession of it Iis possession was adverse, as he way
holding with the knowledge of the Official Assignee. See séction
106 of the Bvidence Act, and the cases of Kristecomul Mitter v,
Suresh  Clunder Deb (3), Lakshman v. More (1), und Anand
Coomari v. Al Jamin (5).

Babu Nil Madlul Bose in reply.

The judgment of the High Court (O’KivpaLy and Hig, 4J)
was as follows s—

This is an appeal from the decision of the Subordinate Judge
of the 24-Pergunnabs, dated the 24th August 1894

The Facts out of which the litigation has arisen may he shortly
stated as follows :  Onthe 11th December 1893 an application was
made purporting to be one in execution of a decree by transmit-
ting a certified copy of the decree to the Court of the Disbrict
Judge of the 24-Pergunnahs, with a certificate that no portion
of the decres had been satizfied within the jurisdiction of the
High Courb on its Original Side. On that the following order
was passed : Leave granted to verify and let notice issue (vetarn-
able four days after service) under section 248 (a) Civil Procedure
Code. This notice was issued under the Rules of Court. Section
248 () enacts that if more than ome year elapses between the
date of the decroc and the application for its execution a notice
shall issue to the party against whom execution is applied for,
requiring him to show cause why the decree should not be esecut-
ed against him.” The form of the notice under that section is
to be found in No. 185 in the fourth schedule to the Code and.
vuns as follows :  “ Whereas...,.....made application to this Court

(1) L. R, G, Div, (1895) Vol. L, p. 87, (2) B. L. R., Sup. Vol,, 970."

(3 L L R, 8 (lale, 556, 4) 1. L. R&., 16 Bow., 722,
(5) T L. ., 11 Cale., 299,
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for execution of deeree in Civil suit Now..oin. of 18.........this ig
to give you notics that you are to appear before this Conrt.........
o theseereens day of e e 180 either in person or by a plead-
er of this Cowt or agent duly authorized and instructed to show
cauze, if any, why cxecution should not be granted.” That was
the notice which was served on the appellant in this Court. He
showed no cause, and on the 19th December 1898 Mr. Justice
Sale recorded the following ordor: ¢ Let certified copy issue, no
ganse belng shown.”

We take it that the meaning of that ovder is that no cause
was shown against the notice which had been served upon the
appellants. Mr. Justice Sale then senta cerfified copy of the decree
with a certificate of non-satisfaction, to the District Judge of the
94.Pergnonahs. Looking, therefore, at the form of the notice,
and looking ab the fuct thatno cause was shown, we think that
the question is, what is the effect of what was done before Mr.
Justice Sale. It was vontendad by the pleader for the appellant
that the order of the 19th December 1893, being an order which
was passed on an application made under section 228 of the
(ode for transmission of the decres, was nob an order for excu-
tion, and thatit could not therelore be said that there was are-
vivor of the decree within the meaning of article 180. On the
other hand it was contended by Mr. Woodroffe on behalf of the
respondent that the order of the 19th December was an order
for execution, inasmuach as it was made after such notice ag is
required by section 248 {a), und that it therefore had the effect
of reviving Llhe devres within the weaning of that article.
We think the order of the 19th December made after mnotice to
show cause, was, nccording to the rule laid down in dshootosh Dutt
v. Doorga Claurn Chatterjee (1), and the case of Futteli Narain
Chowdhry ~v. Chundvabati Chowdhrain (2), such o revivor as
prevented the decree from being barved by article 180.

There was another quesbion raised before us, and that was in
regard to adverse pusiession.  Wlhen the appellant showed cause
against execution in ihe Court of the Subordinate Judge of 24«
Pergunnahs he did not say that he had no interest that could

(1) L L. R, 6 Calc., 504, (2) L L. Bu, 20 Calo., 551,
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he attached. What he said was that the * property that hgs
been put under attachment having vested in the Official Assignes
under the law, the order passed in the execution proceedings for the
abtachment of-the said property is wrong, contrary to law, und
cannot reiain in force.” In other words, he did nobt say that
heTad no aktachable intevest in the property, but he pleaded
the right of the Official Assigneo in the property. The appellant
filed n schedule as an ingolvent on the 2lst February 1882 iy
which he stated in regard to this property : * On the 1st March
1880, the insolvent deposited with these creditors as secwrify for
the payment of any balancs of account that might be due to them
the title deeds of the house and premises at Garden Reach (pur-
chased in the names of the insolvent and one Ali Hossein since
deceased) situate on the lands belonging to the ex-King of OQudh
to which house and premises the insolvent and the heirs of the
sald Ali Hossein are entitled in equal shares or moieties.”  Again
in the year 1895 wo find him striving to perfect his title by a cons
veyance from the officiating Agent of the Govornor-General in
Councilin favour of Dabir-ud-Dowla and Ahmed Hossein, asto
one-half of this property in his own favonr, and as to the other half,
it was admitted at the trial that he had been in possession of
the land all along. We have therefore these facts to deal with,
admitted possession, stiving o perfect a bad title in 1893,
and not raising the question when attachment issued, thab he
had no title that could e attached. On all lhese facts we think
that the Subordinate Judge was justified in coming to the conclu-
sion that he had a title by adverse possession which was capable.
of being attached. |
We dismiss the appeal with costs.

Appeal dismissed.



