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the difference between the' gontract price of the goods despatch- 1895
ed from the mill and the price at which they were resold ; the Ty vs yumn

plaintiffs ave also entitled to demurrage claimed and proved in Mizms Co.
K 2

respect of those goods. ’ Eoramn

Attorneys for the plaintiffs : Mossrs. Morgan & Co. Azas.

Attorneys for the defendant :  Mossrs, Watkins ¢ Co.
8. G Be

Before Mp. Justice dmeer AL

HARENDRA LALL ROY ». SARVAMANGALA DABEE Axp OTHERS. 1896

Transfar of Civil Cuse—Letlers Patent, High Court, 1865, clause 18—Grounds J_ draary {7

Jor Trangfer—Practice,

In a suit for inmmoveable property instituted in the Dinagepur Court, the
defendant applied for its transfer to the High Cowrt under clause 13 of the
Letters Patent, the grounds upon which the transfer was asked for haing, that
questions of difficulty aroso in the guit ; thut the defendants’ witnesses lived
in Caleutts ; that it would be impossible for her to go to Dinagepur and
take hier witnesses there owing to lhe expense; that an agreement upon
which the suit was brought was exscuted in Calcutfs ; that the plaintiff
resided and omried on DLmsiness in Caloutta ; and that ajl the persons who
knew of the transactions in suit were residents of Caleutta or its neighbour-
hood. Held, under the circumstances, that the case was a proper ons o be
traneferred to the High Court,

Taz facts of this case are fully slated in the judgment.

The Adwocate-Gensral (Sir Charles Paul) who appeared with
Mr. O'Kinealy to show canse against the ruls, ciled the following
cases :  Mokham Singh v. Rup Singh (L), Khatija Bibi v. Taruk
Chunder Dutt (2), Ojooderam Khan v. Nobimmoney Dossee (3),
Doweott v, Wise (4), and Courjon v. Courjon (5).

Mr. Garh in supporb of the rale ciled the following cases :
Jotindro Nuth Mitter v. Raj Kvisto Mitter (6), In the matter of
Kapil Nouth Sahai Deo v, Government (7), Ram Coomar

® Rule calling upon the plaintiff in suit Mo, 957 of 1995 in the Court of the
Subotdinate Judge of Dinagepur to slow cauge why the snid snit should not
be removed to the High Comrt. ‘

(1) LL B, 15 All, 352; L. R, 20 L. A, 127. (2) L L. R, 9 Calc., 980

(3} 1 Ind. Jur. N, 8., 395. (4) 1 Ind. Jur. N, 8., 94, 227,

(8 9 B. L. R, Ap, 10, (6) 1. L R, 16 Calo, 771,
(7) 10 B. L. R, 168,
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/o
Coondoo v, Ohunder  Canto Mookgrjee (1), Poolin  Chunden
Chowdhri v. Satish Chunder Shaw (2), and Jogendro Noug
Chatterji v. Amundo Ohunder Banerjee (8).

Auger Az J.~This rule was obtained by Sreemutty Sarvs.
mangala Dabee, one of the defendants in a suit No. 957 of 1895 iy
the Court of the Subordinate Judge of Dinagepur, under clause
18 of the Letters Patent, calling upon the plaintiff Harendra Lall
Roy to show cause why the siiid suib should not be removed to
this Court, to be trisd and determined in this Court in the exer.
cise of its extrnordinary original civil jurisdiction. The i
oumstances under which the suit in question was instituted are
shortly these s~

One Sreenath Sanyal died on the 20th May 1892, leaving cone
siderable property, both moveable and immoveable, The immove-
able property is situated partly in the District of Dinagepur and
partly in the District of Burdwan, the bulk being in Dinagepur,
The moveable property consists of a sum of Rs. 3,00,000
in the hands of the Accountant Geneval of this Court, and the
accumulated rents of the zemindaries at Dinagepur, amounting to
a large sum in the hands of the Collector of Dinagepur,

Upon the death of Sreenath Sanyal three claimants appeared
on the seeno, each claiming to be solely entitled to the estate,
one of them being Woodoy Churn Sanyal, who dlaimed as the
adopted son of Sitanath Sanyal, one of Sreenath Sanyal’s brothers,
The second claimed to be the adopted son of another brother, and
the third as next-of-kin, ‘

A suit was instituted in the Burdwan Court, and proceedings
were taken in this Court for Letters of Administration to the estate
of Broenath Sanyal, Woodoy Qhurn Banyal seems to have heen
a man of no means, and after some ineffectunl attempts to obtain
money from other sources he entered into an agreement with
Harendra Lall Roy, the plaintiff, under which, in consideration
of the plaintiff advancing funds for the prosecution of his claim to
the estate of Sreenath Sanyal, Woodoy purported io assign half
Ids interest to Harendra Lall Roy.

(1) 1L, R, 7 Calc., 283 (266) ; L, R, 4 L. &, 23 (47).
(2) Unreported : Minute Book, 5 Sept. 1895, Sale J.
(8) Unreported : Minule Book, 23 Apiil 1804, Sals 7T,
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That agreement, or asit is called deed of assignment, bears date
the 27th of September 1892, Ou the 6th of September 1894 a
compromise took place between the three elaimants, by which
Woodoy Churn Sanyal obtained five annas, Rajendra Nath Sanyal
eight annas, and Eshan Chunder Sanyal three annas, and & decres
was made by consent in those terms in the Burdwan Court ; and
upon the basis of that compromise I am informed an order was
made in this Court declaring the rights of Rajendrs Nath Sanyal,
Woodoy Churn Sanyal, and Eshan Chunder Sanyal, according to
the ghares mentioned, and directing that Letters of Administration
ghould issue jointly to them. But from the procecdings hefore
me it appears that Letters of Administration have ngt yet heen
issued.

Woodoy Churn Sanyal died on the 2nd April 1895, The
defendant Sreemutty Sarvamangala Dabee i3 his danghter, and it
is said that for two or three months she received the allowance
which Harendra Lall Roy was makiug to her father under the

deed of assignment. That is a question, however, with which

1 am not concerned in the present matter.
Some time after his death the defendant Sarvamangala Dabée

vaised quostions regarding the validity of the deed of assignment:

executed by her father in favour of Harendra Lall Roy., There
appears to have been the usual correspondence between the attor-
neys on both sides, and on the 27th of August 1895, the plaintiff
instibuted this suit in the Dinagepur Subordinate Judge’s Court,
praying, among other things, for a declaration that under the con-
veyance of the 27th of September 1892, and another agreement re.
ferred to in the plaint, o was enlitled to a moiety of the shave of
Woadoy Churn Sanyal in the estate of Sreenath Sanyal. He asked
further that posscssion might be given to him of that moiety,
and also that the defendants other than the Collector of Dinage-
pur be restrained from handing over to the defendant Sreemutty
Sarvamangala Dabee any portion of the said share of Woodoy
Churn Sanyal in the estate of Srconath Sanyal, and that she
might be restrained from receiving, gettiug in, or dealing
with the same. The plaintiff prayed also for the appointment
of a Receiver, and other reliefs to which I do nob consider it
necessary to rofer, Ib appears thatb on the same day tho plaintiff
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obtained a rule calling upon the defendant to show cause why 4
Receiver should not be appointed in respect of the moneys in the
hands of the Accountant-General of this Court, and also of the
zemindaries in the district of Dinagepur which were in the hands
of the Collector, and obtained in the meantime an interim injunction,
On the 22nd November the defendant Srcemutty Sarvamangala
Dabee applied for and obtained this rule, the purport of which J
have already given. .

The Advocate-General and Mr. O’Kinealy have shown cause,
The plainiiff himself has filed no affidavit of his own. Two affidevits
have been used on his bebalf, one made by his attorney Kamini
Kumar Guha jointly with Horo Coomar Chuckerbutty, Kamini
Kumar’s clerk, the other by Raj Chnunder Bose, & gomastha of
the plaintiff.

Now, clause 13 of the Letters Pabtent runs thug: ©And
we do farther ordain that the said High Court of Judicature
ab Fort William in Bengal, shall have power to remove and to try
and determine, as a Court of Estraordinary Original Jurisdiction,
any suit being or falling within the jurisdiction of any Court
whether within or without the Bengal Division of the Presidency
of Fort William, subject to its superintendence, when the said
High Court shall think proper to do so, either on the agreement of
the parties to that effect, or for purposes of justice, the reasons for
so doing being recorded on the proceedings of the said High Court”

A number of cases dealt with under the clause were cited in the
course of argument, I have also referred to a case decidedin
1866— Ojooderam Khan v, Nobinmoney Dossee (1),

There can be no doubt that this Court has ample power to
remove oases from any Cowrt subject to its superintendence for
trial, in the exercise of its extraordinary jurisdiction, whenevor
it thinks fit to do so for purposes of justice ; that purpose is to be
determined on various considerations, most of which are discussed’
in the cases to which reference has been made. For example, the
desirability or necessity to exercise the jurisdiction may arise in”
consequence of the importance or diffienlty of the questions involy-"
ed, or it may arise in consequence of the balanco of convenience .

(1 1 Ind, Ju. N, 8. 896,
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or cheapness of the trial. I donotmean tosay thal these considera-
tions are exhaustive for the exercise of the jurisdiction under elanse
18, bub these are civcumsiances under which undoubtedly this
Court has exorcised the power. In the matter of Kapil Nuth
Sahai Deo v. The Government (1), the conduct of the Judge was
taken into congideration in direeting a transfer.

The grounds which the defendant puts forward in asking for a
transfer may be stated shortly to be as follows : —~

1. She contends that the questions involved in the suib are of
a difioult and important character,

9. Sho suggests that the witnesses whom she intends fo cite
live in Calcutta, and that it would be an extreme hardship to her
either to go herself or take her witnesses to Dinagepur to be
examined ab the trial.

1 am giving very briefly the grounds which were discussed
before me, as they are set out fully in the affidavit of the
defendant, It is quite clear that the agresment upon which
the suit is brought was executed in Caleutin. 1t is also evident
that the plaintiff resides and carries on business in Caleutta. In
the 82nd paragraph of the defendant’s verified petition it is
stated that the said Harendra Tall Roy isa rich money-lender of
Hatkhola, baving extensive business couneclions in the mofussil.
There is no contradiction of that statement in the affidavits which
have been filed on his behalf, Then in the 34th paragraph it is
said ¢ % All the parsons who know of the fransactions between the
said Woodoy Churn Sanyal and Harendra Liall Roy, and who will
be likely to be called as witnesses by your petitioner, are residents
of Calentfa or Bally and work in Caleutta.” Again, there is no
contradiction. The joint affidavit of Kamini Kumar Guha and
Horo Coomar Chnckorbutty, so far as it goes, contradicts the
defendant’s statements regarding the circumstances under which the
deed was exeouted, (he capacity of Wooloy Clurn Sanyal, and the
knowledge of ihe defendunt concerning the document, but I do not
find any contradiction of the allegation that all the witnesses who
are able to speak fo the agresment are in Caleutta or in its neigh-
bourhood. Nor is there any contradiction in Raj Chunder Bose’s
affidavit, The delendant says her evidenco would be material,

(1) 10 B.L E., 168,
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and that it would be impossible for her to go to Dinagepur 4yq
take her witnesses there, as the expense would be very heavy, ang
furthor that she would be unable to secure the attendance of many
of them even if she could afford the expense.

There is no contradiction of the statement that she has not the
means to afford the cost of a commission, nor any suggestion that
sho can conveniently go to Dinagepur to give her evidence, Qon. -
sidering the fact that the defendant is a purdahnashin, I con
understand the difficulty of her going to Dinagepur for the pur.
poses of giving her evidence, There is not the faintest allegation
on the part of the plaintiff that there are any witnesses at Dinage-
pur whom he will be obliged to bring down to Calentta if the case
were tried here.

Kamini Kumar Gaba suggests in a weak sort of way that the
defendant has the means of taking up Counsel from hers to Dinage-
pur. On this point he says as follows: * With reforance to the
statements contained in the 83rd paragraph of the said petition we
say that we donot believe that the said petitioner is without means
to take down (ounsel from Calautta to Dinagepur in case it were
necessary to do so, which we do not beliove it to be, &o.”

The denialis of a weak character. I do not mean to say thas
inahility on the part of the defendant to take Counsel up to
Dinagepur would be any ground for a transfer ; what I find is that
though her inability to take up Counsel is denied in the way
[ have shown, her statemwent as to her want of meang to goto
Dinagepur or to take her witnesses there, is not denied,

Raj Chunder Bose saysin substance that if the case bo removed
to this Court it would entail great hardship and loss on Harendra
Lall Roy, who has already paid and incurred liabilities for stamps
and pleader’s fees to the amount of Rs. 4,500.

Boyond the mabter of expense thero is nothing to show what
the hardship would be. I have nothing to do with the expense
which the plaintiff has already incurred. If he wins—he will in
all probability recover the costs of the stamps. It is said that-

the snit was brought in the Dinagepur Court, inasmuch as the
Oollector of that District has been made a defendant. But the
Collector is merely a formal party ; his presence in the.suit is owing
to the fact that he holds in his hands the rents of the estate. The
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gnit could have beon brought in the Burdwan Court, where the
former suit in respect of these very properties was institnted and
which would have been mare convenicnt to the parties and the
witnesses in the case. I think there is a good deal of force in Mr.
Garth’s contention that the plaintifl has brought the suit in the
most distant place he could in order to throw every difficulty
in the way of the defeudant to defend the action. I was
surprised at the statement that the expense here will be greater
than in the mofussil. This is obvionsly contrary to ordinmary
expeuence.

"Phe matter therefore substantially comes back to this: This is
q suit for the enforcement of a contract hetween Harendra ILall
Roy and Woodoy Churn Sanyal, by which the latter purported to
assign o moiety of his shave in the estate of Sresnath Sanyal to
the plaintiff in consideration of heing placed in funds for the
prosecution of his claim, Maving regard to the statements
which the defendant makes various questions arise for de-
tormination, one of which iz whether it was an estortionate
ov unconscionable bargain, assuming that it was emtered into
with full apprehension of its effect and purport, I do nob
wish to say more on this partioular guestion than is abso-
lutely necessary, but bearing inmind the decisionsin the eases of
Ram Goomar O aondoo v. Olunder Canto Mookerjee (1}, Raglunath
v. Nil Kanih (2), and Mokham Singh v. Rup Singhi (8), it is clear
that the question. is important and difficult. Had that ground
stood alone, Lam not prepared to say the Court of the Subordinate
Judge would not b quite compatent to deal withit. But there are
other circumstances which I must take into consideration. Al the
perties really interested in the suib reside either in Calcutta or in
its immediate neighhowhood. 8o, upon the affidavits, do the
witnesses who ave likely to .attend to give their testimony. Itis
not suggested that any of the witnesses for the plaintiff are at
Dinagepur. Again, if the agreement cannot be supported in its
entirety the plaintiff may only be entitled to so much as he has
spent, and an account wonld be necessary. It is not suggested that

(1) L L. R. 20Calo, 233 : L. R, 4L A, 47,
(® L L, R, 20 Calo, 843 ; L. R, 20 L A, 112.
() L L. R, 15 All,, 852 ; L. B, 201 A, 127,
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1896 his accounisare at Dinagepur. Tho money was advanced herg

Harenvea gnd the books are here.

Larn Boy .
X The defendant states it would be extremely difficult for hep

f:g‘;:;t& to go to Dinagepur. She states she has no meansto go herself
DiBEE.  or to take her witnesses. Again, the prayers for an injunction and
reosiver Tender the case one eminently it to be tried in this Cout,
The halance of convenience is manifestly in favour of its being
heard in Caloutta. To insisb wpon its being tried in Dinagepur
would, in my opinion, place insuperable difficultios in the way of
the defondant to defend the suil. .
The otber defendants leave the matler in the hands of the
Court. TFor all the reasons I have given I think I ought to make
the rule absolute, which I accordingly do. I reserve the costs of
all parties.

Attorneys for the plaintiff : Messrs. Sen and (Jo.

Attorney for the defendant Sarvamangala Dabeo : Babu
Bhupendra Nath Bose.

Attorney for the defendant Bshan Chunder Sanyal: Babu
Mohini Mohan Ohaiteris ‘

Attorey for the defendant Rajendro Nath Sanyal: Mr.
A H, Gillondere.

T K. D Rule absolute.

Before Mr. Justice Sale.

1897 KISSORY MOHUN ROY » KALI CHURN GHOSE AND orTmeeg. ¥

J 4 ,
._a_% Enecution of decree~Mode of execution-—-Mortgage—Subsequent morigagee—

Bwecution againat properties outside the local Jurisdiction of the High
Court—Taeare to sue—Lelters Patent, High Court 1865, clause 18—
Application of vestrictive words of that clause.

Properties within Calcutta were mortgaged to the plaintiff, and these
propertics together with other properties out of Calcutta were mortgaged fo
a second mortgegee, In o suit ogainst the mortgagor and the gecond mort-
gngeo it was held thet after the usual mortgnge deoreo was made, the second
mortgagee had the right to proecod against the properties out of Caleubts
for the reslization of any balemce of the morlgage moncy thab might
temuin dus to him. o

@ QOriginal Civil Suit No, 596 of 1893,



