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ORIGINAL CIVIL.

Befove Mr, Justice Sale.

CLIVE JUTE MILLS Co, Lo, o EBRAHIM ARAB® 1896
Conbract—Appropriation by vendor~—FPassing of property—Power of resalo— Nov. 25.

Contract dct (IX of 1872), section 107 and sections 77, 78, 79, 82 and 85— i

Measure of Damages—Changing shape of cluim— Evidence,

The plaintiff under several contracts with the defondent produced b ¥
mapufacture goods nnswering to the description of the coniracts and appro-
priated them to the several contrsets. On notice of the production of the
goods being givento tho defendant he divected the goods so appropriated to
be marked and despatched for shipment according to certain instructions.
The plaintiffis carried out these instructions, but the goods conld not be
shipped, a5 the vessels in which they were to Dbe shippsd were not available
af their usual place.:

Held : the ownership in the gnods was traneferred to the defendant and
the plaintiffs becams entitled, under section 107 of the Contract Act, after
Aue notice to regell them on the defendant’s refusal to take delivery, and fo
recover o8 datnages the difference between the contraol price of the goods
and the price at which they were resold.

8emble—The proper conrse fo be adopted, when it 8 sought to shapea
claim for damager differently from what appears in the plaint, is to smend
the plaint and add a claim for dumages on the basis of that amendment. Then
ab the trial evidence may he given in support of the amended statement.
But that comse ought not to be allowed to be adopted after the plaintiffs
have anoa closed their case and the defendants have been called ou to meet
the clnim as oviginally framed in the plaint,

Yule & Co. v. Mahomed Hossain (1) followed.

Tasn plaintiffs prodneed by manufacture certain jute goods, and
on giving notice of their production to the defendant received
instructions for marking and shipping them. The goods were
marked as required by 'the defendant, and were brought down in
boats to the place where the vessels named by the defendant
wera ordinarily moored, but the shipment was not effected be-
canse the vessels wero not there to receive the goods. Tha
defendant thereupon cancelled the " contract and declined to take
delivery of the goods. The plaintiffs, after notice o the defendant,

* Original Civil Buit No. 813 of 1896,
(1) dntep. 124,
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resold the goods and brought this suit, claiming by way of dama.
ges the difference in the prices of the goods caleulated at the
contract rates and ab the rates at which they were resold. In the
course of the opening of the defendant’s case it was suggested by
the Court that o question might arise as to the right of the
plaintiffs to resell the goods and as to whether the plaintiffs ought
nob to have claimed as damages an amount represented by the
difference between the contract price and the price calculated at
the market rate at the date of breach. Thereupon, while the hear.
ing of tho defendants’ evidence was proceeding, an application was
made by the Comngel for the plaintiffs to be allowed to call evidenea
to show what the market rate was ab the date of breach. This
application was refused, :
Mr, Garth and Mr. Casperss for the plaintiffs.

Mr. Dunne and Mr. Knight for the defendant.

Sarm, J. (after stating the facts ag above, continued)—
The nest question is as to the damages recoverabls by the
plaintiff company. Tt seems that on the dofendant cancelling
his contracts and declining lo take delivery of the goods, which in
accordance with his divections had been marked and loaded in
boats and despabched from the mill, the plaintiffs after notice to
the defendant proceeded to resell the goods, and they claim by
way of damages the difference in the prices of the goods caloulated
ab the contract rates and ab thoe rates at which they were resold.

The question is whether the plaintiffs have adopted the true
measure of damages, or whether, on the other hand, the plaintiffs
ought not to have claimed an amount represented by the difference
between the contract prices of the goods and the prices calculated
at the market rates at the date of breach.

Tt is fair to say that this question is not one which is raised in
the written statement of the defondant, and indeed the question
as to the right of the plaintiffs to resell the goods did not arise
until it was suggested hy myself in the eourso of the oponing of
the defendant’s case. Subsequently, while the hearing of the
defendaut's evidence was proceeding, an application was made by
M. Caspersz on behalf of the plaintiffs to bo allowad to call evid-
ence to show what the market rates for the goods were at the date
of breach, that is to say, at the end of February. It scemed to me,
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having vegard to the observations of the Appeal Court in the case
of Yule § Co. v. Yahomed Iossain (1) that it would not
be proper to allow the plaintiffs at that stage to call evidence
for the purpose of proving the market rate. The view of the
Appeal Court as to the proper cowrse to be adopted when it is
sought to shape a claim for damages difforently from what appears
in the plaint, is thus expressed :—

“The proper course in this case would have been to amend
the plaint by adding au averment that the market price af the time
of the breach was less than the contract price and by adding a
claim for damages on that basis. Then at the trial evidence might
have been given of what the market price was at the time
when the goods were refused, and the judgment should have
been for the difference, if any was shown to have existed,”

Accordingly, before the plaintiffs can he permitted to give the
evidence which they now desire to do, it would be nacessary in
the first place to amend the plaint and to re-start the case on a
‘new basis, I ought not, I think, to allow that course to be adopted
after the plaintiffs have once cloged their case and the defendant
has been called on to meet the claim as framed in the plaint and
supported by the evidence adduced at the hearing.

However, this matter is not of much consequence in this case,
becanse the conclusion I have arrived at isthat the plaintiffs
wore entitled to resell the goods which had heen marked and
despatched from the mill at the defendant's request. The right
of resale is given by section 107 of the Contract Act, That
section runs as follows :—

“ Whera the buyer of goods fails to perform his part of the
contract, either by not taking the goods sold te him or by not
paying for them, the sellor, having a Ien on the goods, or having
stopped ther in transit, may after giving notice to the buyer of
his intention to do so, regell them after the lapse of a reasonable
time, and the buyer must bear any loss, but is not entitled to any
profit, which may occur on such resale,”

The words of the section seem to imply thab the right of
resale only arises when the property in the goods has passed to
the purchaser.

(1) Ants p, 124,
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Tt is obvious if the property in the goods is in the seller ng

Cuvn Jorn Such power as that contemplated by the section would be requireq
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by him to sell the goods.

This view of the section was taken by the Appeal Court iy
the case of Tule ¢ Co. v. Mahomed Hossain (1), to which I have
just referred. That case was one where the plaintiff purporteq
to resell certain goods which the defendant had declined to accept,
and then claimed the difference botween the price at the contract
vate and the price at which the goods were resold. The learned
Judges beld that the plaintifts had no right to resell, as nothing
had been done to pass the property in the goods from the saller
to the purchaser. The observations of the learned Judges to
which I refer are these :—

“The confract was for the sale of 15 bales of grey shirlings,
and would have hoen satisfied hy the delivery of any 15 bale
which answered the deseription in the contract. It is found by
the Judge that the 15 bales which were tendered by the plaintiffs
did answer the description, but as they were ab once refused hy
the defendants and were never taken by them into their possession
the property in the goods nevor passed to the purchasers, but
remained in the vendors in the same way that it was vested in
them before the tender. The cage i3 the simple one of a breach
of a contract to accept and pay for goods sold by deseription at
an agreed price in which the measure of the damage is the
difference between the contrach price and the market price af
the time of the breach, As the property in the goods remained
in the vendors that which took place at the sale had no effect
whatever, as the plaintiffs were merely offering their own goods
for sale, and when they were knocked down to their bid they only
bought in their own goods, To such a case as this neither section
107 of the Contract Act, nor the proviso for resale in the contract
itsolf, can have any application, as ne such power is required to
enable a man to sell his own goods. Such powers are required
when the property in the goods has passed to the purchaser subject
to the lien of the vendor for the unpaid purchase money, and it is to
that class of cases that both the proviso and the sccHon apply.”

The question which next arises for determination is whellier

(1) dnte p, 124,
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ander the facts as I have stated them it can be said that the pro-
perty in any portion of the goods hed passed from the plaintiffs
who were the sellers to the defendant who was the purchaser.

The sections of the Contract Act which bear on the question
are these : Section 77 defines what o sale is—%Sale” is the ex-
change of property for a price. It involves *the transfer of the
ownership of the thing sold from the seller to the buyer ™ The
next section 78 refers to ascertained goods, and shows that post-
ponement of delivery does not necessarily prevent the property in
the goods from passing to the purchaser.

Section 78 says s=-

¥ 8alo ig effected by offer and acceptance of ascertained goods
for a price. Or of a price for asnertained goods, together with
payment of the price or delivery of the goods; or with tender,
part payment, earnest ov part deliveries or with an agrecment,
express or implied, that the payment or delivery, or hoth, shall
be postponed. Where there is a contract for the sale of ascer-
tained goods, the property in the goods sold passes to the buyer
when the whole or part of the price or when'the earnest is paid,
or when the ‘whole or part of the goods is delivered. If the
parties agroe, expressly or by implication, that the payment or
delivery, or both shall be postponed, the property passesss scon
as the proposal for sale is accepted.”

Section 79 refers to the articles not ascertained at the date of
the contract and provides as follows : “ Where there is a contract
for the sale of a thing which has yet to be ascertained, made, or
finished, the ownership of the thing is not transferred to the buyer,
until it iy asoertained, made, or finished.”

Sections 82 and 83 are important, Section 82 provides :—

“Where the goods are mot ascertained at the time of making
the contract of sale, it is mecessary to the completion of the sale
that the goods shall be ascertained.”

Section 83 shews under what oircumstanoes the goods may be
eald to become ascerta,med —

“ Where the goods are not .1~cm(a1v1cd at the time of making
the agreement for sale, but goous answering the deseription in
the agresment are subsequently appropriated by one party for
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the purpose of the agreement, and that appropriation is aggented
to by the other, the goods have been ascertained, and the sals iy
complete,” :

Can it be said on the facts of thiz case that any portion of
these goods became ascertained goods, that is to say, was any
portion of the goods appropriated to the contracts with the
assent of the purchaser ; because, if that be so, it follows that the
sale ns to that portion was complete, and, if complets, it involves
the transfer of the ownership in the thing sold from the seller to
the buyer.

Here what we have is that the goods answering fo the
description of the contracts have been producsed by manufacture
by the plaintiffs, and have been appropriated by them to the
several contracts 3 that on notice of the production of the goods
being given to the defendant the defendant directed the goods
so appropriated by the plaintiffs fo the contracts to be marked
and to be despatched for shipment according to certain instrnetions,
It is said that the defendant never inspected the goods, and that
it might be that they did not answer to the doeseription contracted
for,

But the right to inspeciion may be waived by a purchaser,
and if without inspection he either takes possession of the goods,
or exercises propriefary rights over them, it seems to me he
thereby gives his implied assent to the appropriation effected by
the seller. ‘

Now, hore the plaintiffs were directed to mark the goods
appropriated by them to the contracts in a particular way, and o
despatch them from the mill in accordance with cerfain shipping
instructions. The act of despatching the goods from the mill
was, it appears to me, the act of the defendant through his agents,
the plaintiffs, and this act of the defendant constituted an implied
assent to tho appropriation by the plaintiffs which then became no
longor revoeable. So far therefore as the goods actually despatched
from the mill are concerned the ownership was transferred to the
defendant, and the plainiiffs became entitled under section 107
after due notce to resell them on the defendant’s refusal to take
delivery. ‘
1t follows that the plaintiffs are entitlod to recover as damages,
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the difference between the' gontract price of the goods despatch- 1895
ed from the mill and the price at which they were resold ; the Ty vs yumn

plaintiffs ave also entitled to demurrage claimed and proved in Mizms Co.
K 2

respect of those goods. ’ Eoramn

Attorneys for the plaintiffs : Mossrs. Morgan & Co. Azas.

Attorneys for the defendant :  Mossrs, Watkins ¢ Co.
8. G Be

Before Mp. Justice dmeer AL

HARENDRA LALL ROY ». SARVAMANGALA DABEE Axp OTHERS. 1896

Transfar of Civil Cuse—Letlers Patent, High Court, 1865, clause 18—Grounds J_ draary {7

Jor Trangfer—Practice,

In a suit for inmmoveable property instituted in the Dinagepur Court, the
defendant applied for its transfer to the High Cowrt under clause 13 of the
Letters Patent, the grounds upon which the transfer was asked for haing, that
questions of difficulty aroso in the guit ; thut the defendants’ witnesses lived
in Caleutts ; that it would be impossible for her to go to Dinagepur and
take hier witnesses there owing to lhe expense; that an agreement upon
which the suit was brought was exscuted in Calcutfs ; that the plaintiff
resided and omried on DLmsiness in Caloutta ; and that ajl the persons who
knew of the transactions in suit were residents of Caleutta or its neighbour-
hood. Held, under the circumstances, that the case was a proper ons o be
traneferred to the High Court,

Taz facts of this case are fully slated in the judgment.

The Adwocate-Gensral (Sir Charles Paul) who appeared with
Mr. O'Kinealy to show canse against the ruls, ciled the following
cases :  Mokham Singh v. Rup Singh (L), Khatija Bibi v. Taruk
Chunder Dutt (2), Ojooderam Khan v. Nobimmoney Dossee (3),
Doweott v, Wise (4), and Courjon v. Courjon (5).

Mr. Garh in supporb of the rale ciled the following cases :
Jotindro Nuth Mitter v. Raj Kvisto Mitter (6), In the matter of
Kapil Nouth Sahai Deo v, Government (7), Ram Coomar

® Rule calling upon the plaintiff in suit Mo, 957 of 1995 in the Court of the
Subotdinate Judge of Dinagepur to slow cauge why the snid snit should not
be removed to the High Comrt. ‘

(1) LL B, 15 All, 352; L. R, 20 L. A, 127. (2) L L. R, 9 Calc., 980

(3} 1 Ind. Jur. N, 8., 395. (4) 1 Ind. Jur. N, 8., 94, 227,

(8 9 B. L. R, Ap, 10, (6) 1. L R, 16 Calo, 771,
(7) 10 B. L. R, 168,



