
VOL, XX!V.] CALCUTTA SERIES. I 73

JJe/ore Mr. Justice Beverley and Mv. Jmtke Ameer Ali.
1

KBWAL KISHAN SINGH ( J udsmenT-debtor) «. SOOKHARI D umber 7.
( D eorbb-h o id e r ,] “  ---------------- --

C$uH JPfifis A c t ( V I I  o f  1870), section 11— S u it  f o r  posteasion a n d  mssne
p n f i t t — Code o f  C iv il Frooedure ( A c t  X I V  o f  18SS), section S IS —

A stessm enf o f  n m n t  p fo fita — D ism issa l o f  su itf~ A  p l i c a t io n  f o r  eaecuiion.

Wliere, upon the application of the deores-holiler, the Ooui't executing' tlia 
d e c r e e  has asseHSGtl the amount of mesno profits, but the neoeasary Court fees 
Imve not been depoeited within the time fixed by the Comt as provided by 
Bcition 11 of the Court Pees Act (VII o£ 1870), the suit, that is, the claim in 
respect of those mesne profits, ffliist be dismisBed ; after siich dismissal, no 
application for oseealion of the decree for rncsne prolitB can be entertained, as 
no a««h decree is in existence.

The word " suit" in the laat port of para. 2 of aeotion 11 of tlie Court 
Fesa Act dose not mean (bo entire su it; it means tlie claim in respaoi, of the 
mesne profits.

Thk facts of the case, so far as they are necessary .for tbo. 
purposes of this report, are fully set out in the judgment of tlia 
High Court.

Dr. Asutosh Moolcerjee for the appellant.

Babu Karuna Sindhu Mookejjee for the respondent.

Dr. Jsutosh Moohrjse.—An applioaticn for tlie assessment 
of mesiie profits is not an application for the executioa of the 
decree, bat an application in the original suit for the purposes 
of obtaining a final decree; see P um n Ohand v. Bo^ Radha 
Kishen (1). If, after assessment of mesne profits, the Court fees 
are not paid, the suit, so far as it relates to mesne profits, must ha 
dismissed under section 11, para. 2 of the ('curt Fees Act. After' 
such dismissal, no fresh application for exeoution can be enlertainod, 
as there is no decree in existence capable of execution ; the decree- 
holder is not entitled to apply for leave to put in additional Conrf: 
fees, as after such dismissal there is no pending suit, before i.iio

* Appeal from Appellate Order No. 101 of 1896, against the order of J. 
Tweedie, Esq., District Judge of Patna, dated the 4th of December 1885, 
afSnaing the order of Babii Gobind Chander Baaaok, Munsif of Patna, dated' 
theStUof September 1895,

(1) I. L. R., 19 Oalc,, 132.
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Court. T1)8 deoi-ee-liolder’s remedy is eitter by an applioatiou 
'for review of the order of dismissal nader sectioa 623 of the Civil 
Procedure Code, or by a fresh suit for masne profits under seotiou 
56 of the Civil Procedure Code, suhjaol to the law' of limitation, 
The observations of Edge, 0. J., in BdJearan v. Gohind (i) support; 
this Qoni;ention.

Babu Ramna Blndhu Mooherjee for the re.spoiidenfc.wThe word 
“ gait” in the last elaase of para. 2, section 11 of the Court Foea 
Act means the execution proceeding, that is, the application for 
the assessment of mesne profits. Sections 9 and 10 show that tbs is 
the meaning. If so, one such application being rejected, there is 
no bar to a fresh application. The word “ suit ” in section 11 can
not possibly mean the whole snit.

Dr. Jsuiosh Mooherjee replied.

The judgment of the High Court (BEVERLiiiy and Amsek Ali, 
JJ.) was delivered by

B'everlbt, J .—This second appeal is on behalf of the judg- 
ment-dsbtor, and it raises an important question aa to the eoti- 
struction of sectioa I I  of the Court Fees Act. The respondeat 
had obtained a decree for possession of immoveable property with 
mesne profits, which were to be assessed in the course of executing 
the decree. l a  March 1893 the decrae-holder presented an 
application to execute the decree as to the possession of the 
property and to ascertain the mostie profits. The application for 
execution as regards possession was separately registered, and, as 
we understand, that portion of the decree has been executed and 
possession has been delivered to the decree-holders. On the 22nd 
March 1895, a further application as regards the mesne profits 
appeal's to liave been filed, and on the 27th of the same jnontli 
the mesne profits were assessed at a certain sum, and an order 
•yvas made upon the'decree-holder to deposit the necessary Court fees 
under section 11 of the Court Fees Acton the following day. On that 
day, nafflely, the 28th of March 1895, the decree-holder having 
taken no steps, the case was dismissed. Then, on, the 17th August, 
4 fresh application was made by the deoree-holder to execute’tha' 
decree in respect of the mesne profits which had been, asceftaiaed
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(1) I; L . B,, 12 All., 129 (148),



ill the previous Maroli, and ou the 27tii August the judgment- jggj; 
debtor objected that the sxiit having been dismissed there was —
no decree in existence of -vvhioh the applicant could take out K ishajt

execution. On the 9th September the Munsif hold that all that 
was done on the 28th March 1895 was to strike off the applioation Sooshaei.

for exeoutiug the decree in respect of mesne profits, and he accord
ingly allowed the execution to proceed, and this order has been 
upheld in appeal.

Now, section 11 of the Court Fees Act provides that in suits 
foj immoYeable property and mesne profits, if  the profits decreed 
are in excess of the profits claimed, the decree shall not be execut
ed until the difference between the fee actually paid and the fee 
which would have been payable had the sait comprised the whole 
of the profits so decreed shall have been paid to the proper officer, 
and the second clause, which is the Important clause in this case, 
is as follows: “ Where the amount of mesne profits is left to be 
ascertained in the course of the execution of the decree, if the 
profits so ascertained exceed the profits claimed, the further execu
tion of the decree shall be stayed until the difference between the 
fee actually paid and the fee which would have been payable had 
the suit comprised the whole of the profits so ascertained is paid.
If  the additional fee is not paid within such time as the Court 
shall fix, the suit shall be dismissed.” ■ The question before iis is 
as to what meaning is to be attached to the words “ the suit shall 
be dismissed.” I t  seems clear that these words are intended to 
have a different signification from the words used in the former 
part of the section to the e&eet that the further execution of the 
decree shall be stayed until the difference between the fee actually 
paid and the fee which would have been payable is paid. But it 
is contended on the other side that Inasmuch as the suit had been 
already decreed, certainly so far as the possession of the pi’operty 
is concerned, and it may fairly be argued also as regards mesne 
profits, it cannot have been intended that the words “ the suit 
shall be dismissed ” should mean that the entire suit shall be dis
missed ; and it is argued that the proper meaning to be put on these 
words is merely that the application for execution shall be 
dismissed, leaving it  open to the deoree-holder to make a fresh 
application. We are of opinion that that is not the correct oon-
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sh'uotion, having regard to tbe worJiiig of ilie previous section,
’ section 10 of the Aot. Aoecording to that section, when an 

insufficient Oourt fee has been paid npon a plaint, the Court shall 
require the plaintiff to pay so mueh additional fee as would have 
been payable, and the suit shall he stayed until the additional fee 
is paid. “ If the additional fee is not paid within such time as the 
(Jourt shall fix, the suit shall be dismissed,” and by analogy -we ai'e 
of opinion that the meaning of section 11 is that in case the addi- 
tioaal fee required in respect of the excess mesne profits is not 
paid, execution of the decree shall be stayed until it is paid,^ud 
if it is not paid within the time fixed by the Court, then the 
suit, that is to say, tho claim in respect of those mesne pro
fits, shall bo dismissed. We think it is umieoessary to hold that 
tho word “ suit ” in this clause means the entire suit, including the 
claim for possession which had been decroed and the docree foi,' 
whiohhad been executed, but we think it can fairly be construed as 
the suit or claim in respect of the mesne profits in respect of 
which the Court fee payable has not been paid within the time 
fixed by the Court, If  this coastructiou be correct, it follows 
that no decree iu respect of these mesne profits was any longer ia 
existence and it could not be executed. It might of course be 
open to the dacree-holder to obtain a reyival of the suit by 
applying for a review of judgment, or in some other way, but 
not having done this, we are unable to hold with theiower 
Courts that he was entitled to make a fresh application for execu
tion of the decree.

Under these circumstances this appeal must be allowed, the 
orders of the lower Courts reversed, and the application of the 
17th August 1895 rejected.

The appellant is entitled to hia costs in both the Appellate Convts. 

s. 0. 0. Appeal alloweu.
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