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Before Mr. Justice Deverley and Mr. Jusiice dmeer Al

KEWAL KISHAN SINGH (Jupement-DEBTOR) v. SOOKHARI
{DEOREE-HOLDER.) #

Court Wees Act (VII of 1870), section 11—Buit for possession and mesne
profits—Code of Civil  Procedure (Act X1V of 1888), seetion 212—
Assessment of mesne profits—Dismissal of suit—Application for execution,

Whiere, upon the application of the decrae-holder, the Coart axecuting tha
decree haa assessed the axmount of mesne profits, but the necessary Court fees
hava not been deposited within the time fixed by the Court as provided by
geation 11 of the Court Fees Act (VIL of 1870), the suit, that is, the claim in
respect of those mesne profits, must be dismissed ; after such dismissal, no
application for execution of the deeree for mesne profits can be snterfained, an
no such deeree is in existence.

The word “suit” in the last part of para. 2 of section 11 of the Court
Fees Act doss not mean the entire suit ; it means the ¢laim in respect of the
mesne profits,

TaE facts of the case, so far as they are necessary for the
purposes of this report, ave fully set out in the judgment of the
High Court.

Dr. Asutosh Mookerjee for the appellasit.

Babu Karung Sindhu Mookerjee for the respondent.

Dr. 4sutosh Mookerjee.—An applicaticn for the assessment
of mesne profits is not an application for the exscution of the
decree, but an application in the original suit for the purposes
of obtaining & final decree; see Puran CThand v, Roy Radha
Kishen (1). If, after assessment of mesne profits, the Court fees
are not paid, the suit, so far as it relates to mesne profits, must he
dismissed under section 11, para. 2 of the Court Fees Act. After
such dismissal, no fresh application for exeoution can be entertained,
ag there is no decree in existence capable of execution ; the decree-
holder is not entitled to apply for leave to put in additional Court
fees, as after such dismissal there is no pending suli before the
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Court. The decree-holder’s remedy is either by an application
for review of the order of dismissal under section 623 of the Ciyi)
Procedure Code, or by a fresh suit for mesne profits under section
56 of the Civil Procedura Cods, subject to the law of limitatiop,
The observations of Edge, . J., in Balkaran v. Gobind (1) support
this contention.

Babu Karuna Sindhu Mookerjee for the respondent.——The word
“gagit " in the last clause of para. 2, seclion 11 of the Court Foes
Ack means the execution proceading, that is, the application for
the assessment of mesne profits. Sections 9 and 10 show that this js
the meaning. If so, one such application being rejected, theve is
no bar to a fresh application. The word *“suit” in section 11 eape
not possibly mean the whole suit.

Dr, dsutosk Mookerjee replied.

The judgment of the High Court (Brveriny and Auser ALy,
JJ.) was delivered by

BuyrrLry, J.~This second appeal is on hehalf of the judg-
ment-debtor, and it raises an important question as to the eon-
struction of section 11 of the Court Fees Act. The vegpondent
had obtained a decree for possession of immoveable property with
mesne profits, which were to be assessed in the course of executing
the decree. In March 1893 the decree-holder presented an
application to execute the decree as to the possession of the
property and to ascerbain the mesne profits. The application for
exeoution as regards possession was separately registered, and, ag
we understand, that portion of the decres has been executed and
possession has heen delivered to the decres-holders, On the 22nd
March 1895, a further application a3 regards the mesne profits
appears to have been filed, and on the 27th of the same month
the mesne profits were assessed aba certain sum, and an order
was made upon theidecree-holder to deposit the necessary Clourt fees
under section 11 of the Court Fees Acton the following day. On that
day, namely, the 28th of March 1895, the decree~holder having
taken no steps, the case was dismissed. Then, on the 17¢h Angust,
4 fresh application was made by the decree-holder to execute the
decree in tespect of the mesne profits which had been ascertained

(1) T: L. B, 12 All, 129 (148),
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in the previons March, and on the 27th August the judgment-
debtor objected that the suit having heen dismissed there was
no decree in existence of which the applicant could take out
execution. On the 9th September the Munsif held that all that
was dove on the 28th March 1895 was to strike off the application
for executing the decree in respect of mesne profits, and he accord-
ingly allowed the execution to proceed, and this order has been
upheld in appeal.

Now, section 11 of the Court Fees Act provides that in suits
for smmoveable property and mesne profits, if the profits decreed
are in excess of the profits claimed, the decres shall not he execut-
ed until the difference between the fee actually paid and the fes
which would have been payable had the suit comprised the whola
of the profits so decreed shall have been paid to the proper officer,
and the second clause, which is the important clause in this case,
iy ag follows : ** Where the amount of mesne profits is left to be
ascertained in the course of the execution of the deerce, if the
profits so ascertained exceed the profits claimed, the further execu-
tion of the decree shall be stayed until the difference batwesn the
fee actually paid and the fee which would have been payable had
the suit comprised the whole of the profits so ascertained is paid.
1f the additional fee is not paid within such time as the Comrd
shall fix, the suit shall be dismissed.”: The question before usis
as to what meaning is to be attached to the words * the snit shall
be dismissed.” It seems clear that these words are intended to
have a different signification from the words used in the former
part of the section to the eftect that the further execution of the
decree shall be stayed until the difference between the fee actually
paid and the fee which would have been payable is paid.” But it
is contended on the other side that inasmuch as the suit had. been
already decreed, certainly so far as the possession of the property
is concerned, and it may fairly be argued also as regards mesne
profits, it cannot have been intended that the words ¢ the suit
shall be dismissed ” should mean that the entire suit shall be dis
missed ; and it is argued that the proper meaning to be put on these
words is merely that the application for execution shall be
dismissed, leaving it open to the decree-holder to make a fresh
application, We are of opinion that that is not the correct con-
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struotion, haviug regard to the wording of the previous section,
section 10 of the Act Acccording to that section, when gy
tnsufficient Court fee has been paid upon a plaint, the Court shajl
require the plaintiff to pay so mueh additional fee as would haye
heen payable, and the suit shall be stayed until the additional feq
is paid, ©If the additional fec is not paid within such time as the
Yourt shall fix, the suit shall be dismissed,” and by analogy we are
of opinion that the meaning of section 11 is thatin case the addi.
tional fee required in respect of the excess mesne profils is not
paid, execution of the decree shall be stayed until it is paid, gud
if it is not paid within the time fixed by the Court, then the
suit, that is to say, the clalm in respect of those mesne pro-
fits, shall be dismissed. We think it is unnecessary to hold that
the word “suit” inthis clause means the cntire suit, including the
claim for possession which had been deersed and the deores For
which had been executed, but we think it can fairly be construed as
the suit or claim in respect of the mesne profits in vespect of
which the Court fee payable has not been paid within the time
fized by the Court. If ihis construction be correct, it follows
that no decree in respoct of these mesne profits was any longer in
existence and it could not be executed. 1t might of course be
open fo the decres-holder to obtain o revival of the suit by
applying for a review of judgment, or in some other way, but
not having donme this, we are unable to hold with the lower
Courts that he was entitled to make a fresh application for exeou-
tion of the decree.

Under these circumstances this appeal must be allowed, the
orders of the lower Courts veversed, and the applieation of the
17th August 1895 rejected.

The appellant is entitled to his costs in both the Appellute Courts.
8 G O Appeal allowed,



