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Sudhama Upadhya v. Queen-Empress (1) proceed upon the principle  15us
that when a Magistrate initiates or direets the proceedings against ™ o ™
an aceused person and takes an active part in the arrest of or warres or
collection of evidence against such person, be is disqualified by éﬁéfggﬂ
reason of the provisions of section 555 of the Criminal Procedure SING“
(ode from trying the case himself, and thata disqualifying interest Bysy MUDH.
as contemplated by thab seetion may result from a purcly official
connection with the initiation of criminal proceedings. In the
present case that prineiple is not applicable. Hers, the complaint
wys in the ordinary course made before the Sub-Divisional Officer ;
fie beld an enquiry as authorized by seotion 202 of the Code, and
eventually, upon the evidence recorded in the presence of the
accused, found him guilty. There is nothing to indicate that he
initiated ov directed the proceedings or took any personal interest
in the matter of the complaint instituted before him, and we do not
think that he was disqualified in any way from trying the ease.

1t was perhaps irvegular on the part of Mr. Gupta, the Joint
Magistrate, in calling for and examining a witness after the evi-
dence on both sides had been taken and the case adjourned for
jodgment ; bub it does not appear to us that the accused wasin any
way prejudiced by the action of the Magistrate, and indeed it muy
well be said that he (the Magistrate) was sbrictly within his rights
_under section 540 of the Code, for the case was sfill a pending
cuse, when the fresh evidenee wus taken.

Upon these grounds we decline to interfere in this watter.
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GOPINATH CHAKRAVARTI avp orsups (Praiyriers) v. UMAKANTA
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Bengal Tenancy Aot (VIII of 1885), sections 56, elause (4), 187, clause (3} e
and 188—Joint landlords—Authorised dgent—Rcceipt giver by dgen
~Presumption under section 56, claviss (4) of Act VIII of 1885,

# Appeal from Appellate Dectes No. 1451 of 1895, agninst the deoree of

K. Geaki, Bsq,, District Judge of Mymonsiogh, dated the 9th wf May 1895,

u(‘ﬁxmmg the decree of Babn Krishna Chandra Chatterjez, Sutbordinate Judgc‘

of that District, dated the 27th of August 1891,

(1) 1. 1. R, 23 (alc., 328,
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In a case where there are several joint landlords it i necessary for i,
Court, before giving effect to the presumption under section 56, clause (4) of
the Bengal Tenancy Act, to find affirmatively that the agent was authorigeq
by thene all either verbally or in wiiting.

Tre plaintiffs sued the defendants for the dur-jara rents of
the years 1297, 1208 and 1299. The plaintiffs alleged that certain
lands were held in dur-fjare under them by the first defendant,
and the father of the other two defendants who were mwinors.
The defendants pleaded payment, and produced a receipt dated
14th Falgun and signed hy the plaintil Gtopinath Chakravarti,
Gopinath alleged that this receipt was granted for payment;
made on account of collections of 1285 and 1296, during which
years the defendants or their predecessors in interest acted as
colloction agents for the plaintiffs. The Court of first instance found
that the receipt was one for rent paid by the dur-ijuradars, and
that the receipt, * being informal and not containing tho particulars
required to be specified by section 56, Bengal Tenanoy Act, is
presumably an acquittance in full for all demands of the plaintiffs
up to tho 14th Falgun 1299.”

The plaintiffs appealed to the Officiating Judge of Mymen.
singh who dismissed the appeal, and whose judgment contained
the following passage: “If is urged before me that the rent
receipt is invalid, as it was not signed by all the landlords, and as
Goopinath was not an agent to sign receipts for the other landlords,
Such an authority need not be in writing, and there is nothing
to show that he was mot verbally authorised ; ab any rate, his

conduct might well have led defendants to believe him to be so
authorised.”

Babu Grish Ghunder Chowdhry for the appellants.
.. Mr. Abdul Majid for the respondents,

The judgment of the Court (Baxmrome and Rameing JJ.)
was as follows ;e

The only fjuestion raised in this appeal, which avises out of &
suit for arredrs of rent, is whether the lower Appellate Court-
was right i giving effect to the statutory presumption nnder
section 56, clause 4, of the Bengal Tenanoy Act, in favour of the.
defendants, respondents. ‘The learned Vakil for the appellants
contends that the lower Appellate Court was wrong in giving
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affeot to that presumption for two reasons : first, becanse the receipt

signed by all the landlords, and the parky by whom it was signed
was nob authorised in writing to sign it on hehalf of all the
landlords ; and, secondly, hecause, even if verbal authority was
sufficient, the lower Appellate Court has not affirmatively found
that Gopinath was verbally authorised to sign the receipt for
all the landlords.

‘We are of opinion that the fivst ground upon which the learn-
ed Yalkil for the appellant bases his contention is nol tenable. The
case comes under section 188, which doos not require an ageut to
be authorised in writing to act on behalf of all the landlords, All
that that section requives is that the agent should be anthorized,
and such authority may be given, in our opinion, verbally or in
writing. [t is true that sub-section (3) of section 187 enacts that
“ gvery document required by this Act to be signed or certified by
a landlord, except an instrument appointing or authorising an
agent, may besigned or certified by an agent of the landlord
authorised in writing in that behalf ;”” but the case in our opinion
comes more properly under section 188, as this is a case of several
joint landlords and the receipt is signed by one of them.

The second ground wurged on behalf of the appellants is,
however, in our opinion, eutitled to succeed. . The receipt
(Bx, A), before it can form the basis of any presumption under
elanse (4), section 56, must be shown to he a receipt granted
by or on béhalf of all the landlords; in other words, ina case
like this, where there are several joint landlords, it must be
shown that the person by whom the receipt was signed was
authorised by them all, either verbally or in writing, Upon
this question of authority, all that the learned Judge says is this :
“ Such an autherity need not be in writing, and there is nothing
to show thathe was not verbally authori-ed 5 al any rate, his
conduet might well have led delendantx to believo him to be so
authorised.” Wedo not thiuk thal rlwmi is sufficient, Itis not
enough to say that it is not shown that Gopinath waz not verbally
authorized, or that the defendants had reason to believe that he
wag so authorised. It was necessary for the Clourt ‘below, before
giving effact to the presumption under section 56, affirmatively
to find that Gopinath was verbally anthorised ; axdl as it has not
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come to any such finding, we must hold that it was wrong in
giving etfect to the presumption in question. The learned Coungel
for the respondents contended that, though there might not hays
been sufficient ground for raising the statutory presumption, thers
was here a presumption of faot raised by the lower Appellate.
Court upon the finding arrived at by it, that the amount that wag
due from the defendants had been paid off, No doubt, if thers
had been any sueh finding, or if the lower Appellate Court had
said that upon the whole of the ovidence adduced in the ease it
drew the inference as an inference of fact, that all that was due
from the defendants had been paid off, that would have been a
perfectly correct decision. But though the learned Judge below
does refer tothe evidence upon certain points, the presumption
upon which he relies is not any presumption of fack, but clearly
the presumption of law under section 56.

The case must, therefore, go back to the lower Appellate
Court, in order that it may determine the two following points :
The first is, whether Glopinath was verbally authorised to sign
the receipt (Bx. A) for all the landlords, If this question
is answered in the affirmative, the decres will be in favour of
the defendants, asit has been made by the lower Appellate Court,
If, on the other hand, this question is answered in the negative,
then the lower Appellate Court will have to determine the second
of the two points for which we remand the case, viz., whether upon
the evidence on the record, and bearing in mind that the burden
of proof upon this question of payment is on the defendants, any.
presumption of fact arisesin favour of their defence that all that
was due from them had heen paid off. With these directions
wesend the ease back to the lower Appellate Court for final
disposal. The costs will abide the resulé.

Appeal allowed and case remanded, |



