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cnse of Kedarnath Nag v. Khetbur Paul Spitirutno (1), and the  18%
second  that of Gunesh Dass v, Gondowr IKoormi @) In g&;&;a&;
poither of those cases is any reason given for the conmclusion at ng'wm
which the Court arrived that article 32 was inapplicable. More- ~ Qgua.
over those cases are not cases under the Bengal Tenancy Act, or
oases exactly of the elass to which the present case belongs. If
wo found that they were identical with the present case, we
shonld have been bound to refer the matter to & Full Bench, but
we think it unnecessary o do so here. This suit was brought
unger section 23, clause (a) and section 155 of the Bengal Tenancy
Act, and the guestion is whether a suit of that kind comes
within article 32 of the Limitation Act. That quostion has never
yet, as far as wo know, been decided. We think that it does come
under article 32.
In the result wo set aside the decision of the Subordinate
Judge and vestore that of the Mumsif, The appellants are
entitled to their eostsin this Court and in the lower Appellate
Court.
8. . O Appeal allowed.

Befors My, Justice Trevelyan and Mr. Justice Beverley.

DEWAN ROY (Prawwrier) o, SUNDAR TEWARY AND OTHERS 1896,
(Drrenpants).® August 18,

Second  Appeal—Civil Procedure Code (18882), station 586—Suit for roney
paid and damages incurred by distraint of erops—Pravincial Small
Cunse Court Aot (IX of 1887), Schedule 11, Avticle 35, elause (7).

A guit to recover money paid Lo redeem ecrops which had been distrained
by the defendants for rents due from persons other than the paintiffs, and also
for damages sustained on account of the distraiut, "I_lss, s0 far 48 the claim
relntes to dnmages, & suit coming under clause (), art, 835 of the Provincial
Small Couss Court Act (IX of 1887), snd is therefore not entively a suit of
the nature of & Small Cause Court suit.

Bection 686 of the Uivil Procedure Code (1882) does not bar a gecond
appeal in such a suik,

Tar facts of the case, ko far as they are necessary for the

© Appeal from Appellate Decred No. 163 of 1895, against Lhe decree of
&. @. Day, Baq., District Judge of Shahaled, datad the 171l of Digeember 1894,
teversing the decvse of Babu Tara Podo Chatierjee, Munsit of ‘Arrah, dated
the 30th of June 1894,
(1) L L R. 6 Calo, 34, (2) L L. R, 9 Cale, 147,
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purposes of this rvepor, were ay follows : Une Sundar Tewary .

Dewax Ror made an application nnder section 122 of the Bengal Tenancy Aq

'S
SunDAR
TEWARY,

for the purpose of distraining certain crops, alleging that they
were grown by his tenants Katik and Nabob Roy. Dewan Roy
and others made an application under section 187 of the Bengal
Tenancy Act to have the distrained crops released, on the ground
that they, and not the alleged tenants, wore the owners of the
distrained property ; they deposited the amount of arrears due
and the distraint was withdrawn ; they then instituted this suit for
recovery of the money so paid and for compensation, The fipst
(Court decreed the suit, ordering a refund of the monsey depositeds
but allowed no damages other than interest. The defendants
appealed to the Distriot Judge, who dismissed the suit. The plain-
tiffs preferred this special appeal to the High Court, Tha amount:
olaimed in the suit was less than five hundred rupees.

Babu Nohini Mohun Roy and Dr. Asutosh Mookerjee for the
appellant,

Dr. Rashbehari Ghose and Babu Satis Clandra Ghose for the
respondents. /

Dr, Rushbehari Ghose fov the respondents took a preliminary
objection that under seotion 586 of the Civil Procedurs Code no
second appeal lay to the High Comt, [Tamvenvaw, J.—The suit
is not cognisable in the Court of Small Causes under art.
85, clause (), of the second schedule of Act TX of 1887.] The
words * illegal, improper or excessive distress” wsed in that clause
do not cover the present case ; “illegal distress™ is used in the
same sense as in the English law. See Woodfall on Landlord’
and Tepant, Chapter XII section 2, sub-sec (¢), 13th Rdition, pages
522—524, Tho present action is clearly one for recovery of’
money wmngfully,reeewed and is within the cognizance of the
Small Cause Court,

Babu Moiini Mohun Roy for the appellant.—~The present
action is not gne solely for the recovery of money wrongfully
raceived but flso for compensation; it is in fact & suit under-
section 140jof the Bengal Tenancy Act. Sections 121 and 122
show that f distress is had against the goods of one who is not.
a tenant, sfich distress is éllegal, and its legality may be questioned
nnder section 136, clause 4. The word “illegal” in art. 35,
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clause (7), of the Small Cause Courts Act clearly refers to section 1896
136, clause 4 of the Bengal Tenancy Act. Section 586 of the prysy Rox
Civil Procedure Code therefore does not apply. v.

SUNDAR
Dr. Rasthbehari Ghose veplied.

LEWARY.
The case was then argued on the merits. There were fifteen
other appeals, Nos. 171 to 185 of 1895, which were tried together
~with this appeal, the same judgment governing all the oases.
The judgment of the High Court (TREVELYAN & BEvVERLEY,
J.) was as follows :—

* These are appeals from decrees passed in a series of suits
brought by different plaintiffs against the same defendants. The
suits were all tried together in the first Court, and the appeals
were tried together in the lower Appellate Court.

The plaintiffs cluimed to recover money paid by them to get
back their crops which had been distrained by the defendants
for rents alleged to be due by persons other than the plaintiffs.
The plaintiffs also claimed damages on account of the distraint,

It has been contended before us that no second appeal lies, as
the suits are-of a natare cognizable by ®ourts of Small Causes,
and the value of the subject-matter of the' suits does not in uny
case exceed Rs. 500. There can be no doubt, we think, that so
far as the suits were for the purpose of recovering the monies
which the plaintiffs paid under decrees, the :uits were cognizable
by a Courf of Small Causes.

Article 85 {j) of the second schedule of Act IX of 1887 is
intended, iu our opinion, to apply only to suits for damages for
illegal, improper, or excessive distress, and not to apply to - these
suits so far as they seek to recover back the money paid.

A suit for money paid to redeem a distrégs is not on a
different footing from a suit for other moneylwhich can be
recovered as being paid under distress of person or of goods or by
abuse of legal process. Itison the same footing #s any other
suits where the defendant has received money, which in justice
and equity belongs to the plaintiff, and there is nothing to exclude
the jurisdiction of the Small Cause Court with re\gard to it.
The claim to damages is, however, on a different fo§ing. The
learned Vakil for the respondents contends that it does\not coms
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under article 35 () hecause there was no relationship of lang:~
lovd and tenant between the plaintiff and defendants, and that the
suit is really a suit for damages for trespass of property. Wo
are unable to agree with that contention. The article, we think,
applies generally to acts done under colour of distress, The
relationship hetween the parties, whether it was in question or
not, could not alter the jurisdiction of the Court. The suit as
constituted was thercfore not entively of the nature of a Smali
Cause Cowmt suit. In the [rst Couwrt the claim to damages
was disallowed. The claim was one of substanco and not inssried
for the purpose of giving the Court jurisdiction. In our opinio;1
a second appeal lies.

We think, however, that the findings of fact by the lower
Appellate Court preclude the plaintiffs’ suecess in tho appeals,
Before the plaintiffs can succeed they must show that the crops
distrained upon, or at any rate a portion of such crops, belong to
them. We vead the finding of the lower Appellate Court to
be that the plaintiffs have not made oub their ease. The Judge
says ¢ “Thoere is nothing {n the evidence as to title which renders
it fmprobable that the disputed crops should have been sawn
by the defendants.” He points out that the witnesses eould
answer no questions agto details, and that the plaintiffs could
have given definite evidence about their own flelds separntely
if those fields really were sown by them, but they have chosen
nob to take that course. He says the plaintiffs have chosen to
rest their cases  on general assertions of possession to the whole
disputed land, and as those assertions are in all probability falsa
as regards part, and not certainly true as regards any other
part of the arvea in dispute,l see no alternative bub to 1'eject
their claims for compensation.”

It may bo that the trial of the suits together was the cause
of the plaintiffs giving their evidenco in this way, but we must
take the evidence as it has been given. The finding of the lower
Appeliate Court compels us to dismiss these appeals with costs.

8 0 O  Appeals dismissed.



