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We think that the order of the Sessions Judge is wrong on
loth points. We make the rule ahsolute, and direct that the case
be taken up by the Sessions Judge and re-tried. Such evidence as
he may require he must take himself,

8. C. B.

Before My, Justice Macpherscn and Mr. Justice Banerjee.

GONESH CHUNDER SIKDAR (Prririoner) ¢ QUEEN-EMPRESS ox
TiE PROSECUTION OF Kamint Momuy Sew,Sub-INsproron o
Excrse (OrposiTs ParTY.) #
Bengal Excise Aot (Bengal Act VII of 1878), section §3—Spirituous Liguor—
Medicinal prepuration containing aleohol.

The term “spirituons lMquor” in section 53 of the Exzcise Aet (Bengal
Act VII of 1878) is not intended to include & medicinal preparation merely
because it is a liquid substance contaiuing aleohol in its composition. The
case would be different if alcohol were manufactured sepnrately for the
prrpose of being used in the preparation of a medicine,

Tan petitioner, who was a kobirgj by profession, was convicted
by the Deputy Magistrate of Goalundo under section 53 of the
‘Excise Act (Bengal Act VIL of 1878) for manufacturing, by the
process of fermentation, a medicinal preparation called sanjivons
sura, without a license, and was sentenced to pay a fine of Rs. 15.
He moved the High Court to set aside the conviction and sentenco
on the ground that his act did not constitate any offence under
section 58 of the Iixcise Act.

Babu Sarat Clundra Khan for the petitioner argned that
the object of the accused was to prepare a medicinal prepara-
tion, to be used for medicinal purposes, and not to be consumed
as a spiribnous liguor.

The Deputy Legal Remembrancer (Mr. Gordon Leith) for
the Crown.—The object of the preparation is immaterial ; the
process resorted to by the accused was the usual process employed
for extracting alcohol, and the result showed the presence of
a considerable ‘quantity of alcohol. A. spirifuous liquor has
been manufactured, and that iy sufficient to make oul an offence
under section 53 of the Hixcise Act.’

* Criminal Bevision No. 335 of 1896 aguinst the order of Babu Rajon
Nath Chatterjee, Deputy Magistrate of Goalundo, dated the 8th May 1896,
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The judgment of the High Court (MacPrERSON and Bannsyg,

- JJ.) was as follows i—

The petitioner, who has been convicted by the Deputy
Magistrate of Goalundo under section 53 of the Excise At
(Bengal Act VIL of 1878), for manufacturing a liquor called
sanjivant sure without o license, and has been sentoneed to Tay
a fine of Rs. 15, asks us to sot aside the conviction and
sentence on the ground that the act of the petitioner does met
constitute any offence under scotion 58 of the Act,

The facts of the case are thus set ont by the learned Demj;y
Magistrale in the brief statement of reasons nnder scction 203,
(riminal Procedure Code: “The accused was found many.
facturing o kind of liquor which he calls sanjivani sura, or lifa.
reviving liquor. He has no license from the Collector to manu-
facture any liquor. The liquor was made by formentation of gur
and different spices. The strength of the liquor is 36 degrees
below London proof, Accused’s actfalls wnder the purview of
section 58 of Bengal Act VII of 1878. There is no doubt that he
was wpking it for medicinal purposes, but the law makes no
exception in his favour. The accused admits having made the
liquor. He fs a kobivaj by profession.”

These being the facts of the ease, the question is, whether any
offence under section 53 of the I xcise Act is established against
the accused.

Saction 58 of the Mxcise Act provides that ¢ whoever manufac-
tures or sells any excisable article without a license shall be fiable
to a fine not excesding Rs. 500 for every such manufacture
or sale.” Now excisablo arbicle, as defined in section 4 of the
Act, “includes spirituous and formented liguors and intox-
icating drugs as defined by tho Act ;” and spirituous liquor,
¢ fermented Liquor’ and intoxiealing drug’ are by the same
section defined thus i

“ Spirituous liquor includes any spivituous liquor inported
into India or manufactured in India by any process of distillation.’s

“ Fermented liquor includes malt liquor of all kinds, tard
fresh or fermented, pachwai diluted, or undiluted, or any other
aintoxicatingr liquor which the local Glovernment may from time
to time declare Lo be included in this definition.”
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« Intoxicating drugs include ganja, dhang, charus, every pre-
puration and admixture of any of the above, orany other intoxi-
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cating drug which the local Government may from time fo time Cnosper

declare to be included in this definition.”

So that the only description of excigsable article under which
the lignor in question can possibly come is *spiribuous liguor.”

1f it comes under that description the convietion is right ; if
not, it must be held to be wrong.

The term “ spirituous liguor ” is not however defined in the Act,
What is given as the definition of the ferm i, strictly speakin g, 1o
defuition at all. It merely says “spirituous liquor includes any
spirituous liquor imported inlo India or mamufactured in India by
any Process of distillation”” So that it assumes that the term has
a recognised mean ing, though it does not say what that meaning is-
Now whatevor the exact meaning of the term may be, wo do
not think that it is intended to include a medicinal preparation
merely becanse it i3 a liquid substance containing aleohol in its
composition. We observe that the liquor in tha present case was
manufactured from gur ov treacle mixed with other ingrodients, as
to the nature of which we know nothing except this, that the pre-
paration was made for medicinal purposes. The cnse would have
boen different if the aceused had been found manufacturing aleohol
ov spirits separately for the purpose of being used in the prepara~
tion of a medicine, That, howaver, is not the case here. 'What ke
is found to have manulactured by the processes of fermentation
and distillation is not aleohol or spirit separately, but the compound
substance, the medicine, at onee. That act does not in our opinion
come within the purview of section 53.

The view we take receives support from the consideration that
if it was an offence to manufacture this particular liquor, it would
equally be an offence under section 53 to sellit; but we donob
think that on the facts found in this case a eonvietion for selling it
without license could be maintained.

The conviction and sentence in this case must therefore be set

nside, and the fine if realised must be refunded.

‘ Conviction set aside.
8. 0. B,
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