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of the case, but having pronounced judgment contingent npon the 1808
opinion of the High Court, which opinion was against that yy.s & co.

3 here was only one courso to take. 2.
Judgmont, b 7 Manomen

1 seems to me that the Small Cause Cowt did net possess the Hossax.
jurisdiction it cxercised, and that it did neb act in conformity
with section 619 in disposing of the matter as it did. The order
which it purported to make was therefore had for want of juris-
diction, and must be set aside. Tho matter must go back with
this espression of opinion,
Rule made absolute with costs.
Attorneys for the plaintiffs « Mossrs, Dignam & Co,

Attorneys for the defendants : Mossrs. Sewion § Sen.

r, K. D.

APPELLATE CIVIL.

Before Ur, Justice Mucpherson and Mv, Justice Hill.

In TaE MAYTER OF BASHARAT ALl CHOWDHRY (4 LuvaTi). ® 1896
Lumatic— Rosidence—Lunatic vesident in mofussll—Quardian of Lunaiic's May 4.

Person—Position of Guaydian towards local Court appointing him—"TLem-
porary Suspension of Guardian—~Jurisdiction of District Judge—Irre-
gulurity—Act XXXV of 1858, scetions 10, 18 and 22—Superintendence
of High Court—Civil Procedure Code (Act XIV of 1882), section 632,

Athough Act XXXV of 1858 contains no express provisions as to the
place ¢of residence of a lumatic governed by the Act, it confemplates that ho
shall raside within the jurisdiction of the Cowrt that has found him to be &
lunatic,

The guardian of such a lunatic’s person is, in mabters connected with the
guardianship, subordinate to the District Court which appointed him,

A gwordian, having obtained leave from the Disirict Judge to tako the
Junatic out of the jurisdiction for a apecified time, wag, atthe expiration of
thet time, ordered to return with the lunatic to his reshlences withiu the
local jurisdietion. FHe failed to comply with the ovlu.  Withent [nrther
notice, the District Judge, by certain ovders which Ls grva by lelter and
‘telegram through the wanager of the lunslic’s estate, suspended the
guardien Lo bis office; anid divected him to make over the custody of the
lunatie 12 the menager. The guardian made over the custody accordingly ;

# Civil RQule No. 814 of (895,
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and then applied tothe Iligh Court under section 622 of the Code of
Civil Procodure, to sot aside those ordars, snd rostoro tho oustedy of
the lanatic to him at Caloutta (outside the jurisdiction of the Conrg
4o which tho lunatic was subject). The High Court declined to intorfera,
gven thongh the orders were made irrogularly ; because no caso for its inter-
vention had been made out, and because the lunatic ought not to be removed
out of the local jurisdiction.

Bagaarat Ari Osowpmry was o lunatic, so found under .
Act XXXV of 1858, Syod Mahomed Hashim was appointed
guardian of his person in 1830, and Mr. Sandys manager of
his property in 1893. In November of 1894 the District Judge
of Tipporah—within whoso jurisdiction the lunatic residod—gave
the guardinn permission to take hig ward for a tour in the North.
West Provinces for four months, from November 1894 4o
February 1895, Tho tour was begun accordingly ; but ahont
{he 22nd December 1894 the guardian and his ward went to
Caleutta, where they remained until March 1895, On the 18th
February 1895 the guardian wrote to the District Judge a letter
asking for an extension of leave until the end of March, on the
ground that the son of the lunatic desired his father’s presence
at his daughter’s salt-tasting cevemony. The Distriet Judge
refused the extension, and directed the manager to telegraph to
tho guardisn to return to Comilla immediately. The guardian
thereupon procured a modical certificate from Dr. Crombie to the
effect that there was no objection to the lunatic’s romaining in
Caleutta, and that ho (Dr. Crombie) was informed that the lunatic’s
mental condition was improved by the chunge. The guardian
forwarded this certificate to the District Judge in the hope of
obtaining the extension of leave which had previously been
refused.

Tho District Judge again sent orders, through the manager,
by letter and telegram, directing the guardian to return. The
guardian did nob at once obey the order to return, and it was
repoated on the 4th March. Being asked, on the 11th March,
why he did not rcturn, the guardian replied that his ward was

,under medical treatment. After some further communications

had passed between the manager (acting undor tho orders of the

- Distriot Judge) and the guardian, the managor on the 14th March
| enquired of Dr. Gibbons (who was attending the lunatic)
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whether he could return to Comilla, and Dr. Gibbong replied
that he did not recommend the jowrney. On the 1&h March the
guardian wrote to the District Judge o lotter complaining of the
imterforence of the manager, and enclosing an opinion or
certificate of Dr. Gibbons, to the effect that the lunatic had
expressed a desire not to return to Comilla but to remain in
Calentta, that it would be advisable to allow him fo please hime
solf in the matter, and that forcing him to livein a place to which
he appoared—{rom the romarks made fo Dr. Gibbons—to have
contracted a marked dislike, was caleulated fo retard his recovery.

On the 21sb Mavch the District Judge gave the manager a
letter of authority to go to Caleutta and lake back the ward with
as little delay ns possible. The lotter ended with these words :
“gyed Mahomed Hashim, ab present guardian of the person of
the ward, is heroby suspended till further orders” Mr. Sandys
left for Caleutta the following day, and on the 25th March, he
tolegraphed to the District Judge a roquest for an order directing
the guardian to hand over the ward to hiw. The District Judge
telographed to the manager the order asked for. Inpursuance of
that order, the manager teok over the custody of the ward from the
guardisy, and took him back to Comilla on or about the 28th
March,

In April 1895 the gnardian prosented a petition to the High
Court, complaining that the District Judge was not compotent to
pass the order of suspension, that he had no jurisdiction to order
the manager to take over charge of the lanatic from the guardian,
and that the District Judge before suspending the petitioner should
have held a proper inquiry into the matter and given the peti-
tioner an opportunity of being heard ; hetherefore prayed the Conrt
to send for the papers relating to the matter, to set aside the orders
made by the District Judge, to divect that the lunatic be made
over to the petitioner at Calontta, and to make such other order as
it thought fit. ‘

The Court (Nowr1s and Gornoy, Ji.) issued a rule on the Dis-
trict Judge aml on fhe manager to show cause why the orders
contained in the District Judge's letter and telegram dated
respectively the 21st and 25th Macch should not he sel aside, and
why the eustody of the lnnatic chould not be made over to the
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guardian at Calentta ; and the Court further ordered the Distrigs
Judge to transmit without delay all the papers connected with the

matter.

The rule was heard on the 17th June 1895, whon neither thy
Distriet Judge nor the manager appeared to show ocause either
in person or by Counsel or pleader. The District Judge hag
submitted to tho Court o written explanation of the matter ; bus
the Court, holding that such explanation could not be looked at,

_and that it wasnot a proper method of showing cauge, made the

rule absoluto.

On the 15th August 1895, the Distriet Judge and the manager -
applied for a review of the order making the rule ahsolute on thB
grounds that the Coart had no jurisdiction to order the custody
of the lunatic to be given to the guardian at Calcuttn ; that the
applicants had in fact good and sufficient cause to show ngainst
the order if thoy were allowed to lay the facts before the Court ;
and that it was by a Dond fide mistake on the part of the District
Judge that he not only did not show cause in regular form, but
also instructed Mr. Sandys that it would bo unnecessary for him
to appear either. o

The Court granted a rulo for a review, which was on the 20th
Decombor 1895 admitted by Gorpow, J., sitting alone. Norrs,
J., having in the meantime retired from the Bench—his Lordship
holding that the muatter had not becn heard on the merits, and
thai it ought to be.

The mattar, thus re-opened, eventually came on beforg
MaormzrgoN and Hivz, JJ., on the 30th April 1896,

Sir Griffith Evans, Mr, Wilson, and Moulvie Mahomed Mostafa
Lilhan, showed cause against the rule obtained by the potitioner, the
guardian,—Act XXXV of 1858 deals with lunatics not residing
wﬂ;hm the jurisdiction of the Supreme Court ; and althc ugh it pro-
vides for the care of the lunatic’s person and the management of his
property, thoreis no provision for allowing the lunatic to go out of
the local jurisdiction. The English law must, therefore, be looked
to ; and under ita practice has grown up of allowing the committes
of n hunatic fo take the lunatic out of the jurisdiction upon giving
gecurity to bring him back when ealled upon. ‘The general rule,
both as to infants and lunaties, is that they must not be removed
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without leave of the Court out of the jurisdictiou,~Pope on
Tunacy (2nd Bd.) p 1445 Tudor’s Leading Cases (6th Bd.) 11, 747.
Have the District Judge allowed the lunatic to be taken out of the
juisdiction ; and when tho guardian disobeyed the order to bring
his ward back, the Judge, having no power to issue a warrant,
gont the manager of the lunatic’s property to take charge of him
and conduct him home. It is true that the Act does not speci-
fically provide a power to suspend tho ‘guardiun; but there is
a power to discharge him, and that must include the powor of
susf:ension. The guardian now contends that the District Judge’s
orders are ultra vires ; and he asks for the lunatic to be sent back
from Comilla, where he oughtto be, to Caleutta, where he onght
not to be. He has sought the assistanee of this Court under
5, 622 of the Civil Procedure Code, which contemplates the deci-
 sion of a cage, bub this is not a case. Even if the Court had the
power to ovder the lunatic to be brought to Caleutta, this is not
acase in which the Court would exercise that power. The same
rule must apply here as oxists in England with regard to not
interfering with the local jurisdiction, and the reason is that,
g0 long as the guardian is mol within the local jurisdiction,
he is out of conirol; moreover the lunatic was nob subject to
the Supreme Court; and this Court not having jurisdiciion
over mofussil lanaties, cannot ovder his removal from Comilla.
And as to setting aside the ovder of suspension, that would
be quito useless except as o proliminary step to bringing the
lunatie to Caleutta, which®oughtnot to be dome. It is merely

an interlocutory order and thercfore this Court cannot deal with -

ibunder 5. 622, In ve The Nizam of Hyderabad (1}, 1If this
order is a final oxder, this Court cannot deal with it until the
appeal is preferred which is given by 8. 22 of Aet XXXV of
1858. And if it is not a final order, the petitioner must wait until
a final order iy made, and then prefer his appeal. The oases on
section 622 ave collected in Mr. Justice O Kinealy’s work on the
Code (4th Ed.) p. 547, .Nothing would be gained by setting aside

the order : it was mevely a direclion to hand over the]unutw at

that time, and it was complied wiih.

As to the morits of the case, the affidavit put in by Mr. Sandys

(1) L L. R, 9 Mad, 256,
‘ 10
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shows that upon his arvival in Caleutts he found that the guardipy,
was neglecting his ward, and abusing his position as guardian to

marTEs oF promote his own interests and pleasure ; that the ward was badly

BisHARAT
ALl

housed in an insanitary quarter ; that the deponent was informeq

CrowpERY. by the lunatic’s personal sorvants that the guardian had used threaty

to his ward, and had represented to him that he was to be takey
back to Comilla by force. The affidavit further declares that
acts done by the manager had been done under the direct Ol’derg
or with the immediate approval of the District Judge,
The Advocate General (Sir Charles Paul), Mr. St. Jokn Stepfen,
and Babu Gonesh Chunder Chunder, in support of tho rule,—Th,
Court has ample power under the Charber to interfere, and i
ought to have the inclination. The wishes of the lunatie
should have been consulted in any matter affecting his health,
e wished to remain in Caleutts, and his medical adviser said he
had better stay ; but he was not allowed to. Again, until a guap-
dian is duly discharged, heis entrusted with the care of the Junatie,
Had he been discharged, instead of morely suspended, he could havo
applied for a Labeas corpus, To that application there would have
been no answer : indeed there is no answer to the casenow.. To
argue that & power of removal includes a power of suspension is'to
beg the question. [Macerersox, J. It may have been improper
for the Judge to give his orders to the guardian through the mana-
ger ; but surely they are both subordinato to him ?] Certainly not ;
the Act does not say anything of the kind, | Macrmzrson, J.. So
long as there wag a guardian, no Courty other than that of the Dis«
trict Judge, could interfere.] No ; buttho guardian has never been
removed, even up to now. The Court cannot remove him con-
ditionally ; and it must do so upon notice or nob af all,—see s, 18
of the Act. [MaceEnrsox, J, Does not the power to remove in-
clude the power to suspend 7] No, Suppose the petitioner is sus~
pended, who is the guardian ? If he is not doing his duty he may
be removed ; but he must be served with a Tuls to show canse why,
he shonld not be removed, 1t is clear, then, that no order of sug-
pevsion is possible, because thers would.be no one duly appomted
to take charge of the Tunatic 3 and that, even if the power of removal
includad the powor of suspension, the suspension must be upon
good cause, and the procedure must be the same as in the case of
discharge, that is to say the Judge must proceed properly under
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section 18 of the Act, Further, the very irregularity of these ncts
deprives the petitioner of the right of appeal given him by section
99 of the Act : the Court can therefore get rid of them either under
section 622 of the Civil Procedute Code, or under section 15 of the
Charter. There has been material irregularity, and therefore this
Court can interforo—In the maiter of Arathoon (1), No man’s rights
should be affected without his having a full and fair opportunity
of being heard,— Cooper v. Wandsworih Board of Guardians (2).
Besides, a telegram is no order of Court; thers is no appeal
against a telegram. And the District Judge’s letter is not an
order under the Act either ; indeed it isno judicial order at all.

The only thing to be considered in these cases isthe benefit
of the lunatie. Dr. Gibbon’s cerfificate was ample justification
for the petitionet’s non~compliance with the Judge's letter. No
ach of the Court should be against the lunatic’s welfare; but it
was decidedly against his welfare to make him undertake a long
and fatiguing journey like that from Calcutta to Comilla, It is
argued that the guardian was in contempt; I deny that, It is
then suggested that he wished to remain in Calcutta for his own
interests, But even if ho did stay in Caleutta that is no reason
for depriving him of the custody of his warde In In re Brudre
(3) a person resident out of the jurisdiction was appointed
committeo of a lunatic upon his giving security. I1f Mr. Sandys
had acted in England as lie has acted hers, he would have been
in high contempt,~see Elmor’s Law of Lanacy, p. 58. The
petitioner bad mo other course open to him than the one he
has adopted. He very reasonnbly asks to be restored to the
guardianship ; and he is willing to give security to the satisfaction
of the Court if the Court will allow the lunatic to remain in or
near Caleutta.

(The Advocate-General then applied for leave to read an
affidavit in reply filed by the petitioner. The Court gave him
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leave, and also gave permission to Counsel on the othor side to

comment on the aftiduvit, The pesitioner, in the affidavit, denied
“n toto the stulemenls sworn {o by Mr. Sandys; he complained
of that genileman’s interforence, becanse tho pelitionor wagin

. (1) 2 Boul,, 74, (2) 82 1. 7. 6. P. 185 1 14 €, B. (N.8.) 180
(3) L. R, 17 Ch. D., T75.
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1o senge subordinate to him ; he deposed that it wasnot ki
pleasuré or interest to remain in Coleutta, inasmuch asin Mareh
1895 his wife, who resided at Comilla, was seviously ill, and she
died in April 1895 ; and he set up Dr. Gibbon’s certificate o
report as a justification for his conduct in keeping his ward in
Caleutta).
0 AV

On the 4th May 1896 the judgment of tho Court (Maocemgg.

soN and Hicr, JJ.) was delivered in the following terms :—

‘We have read the affidavits and have heard learned Counsel gn
both sides, and are clearly of opinion that this is not a matter’in
which we should interfore even if we could properly do so.

It appears that Basharat Ali Chowdhry, a resident of the Tip-
perah District, was many years ago declared under Act XXXV
of 1858 to be = lunatic by the Chief Civil Court of that District,
‘When the oceurrences complained of took place, Mr. Sandys was
the appointed manager of his estate, and the petitioner, Syud
Mahomed Hashim was the appointed guardian of his person. The
latter under the Act was charged with the care and maintenance
of the lunatic ward, but unqestionably he was in the performance
of his duties in complete subordination to the Civil Court, which.
appointed him and could remove him for sufficient cause.

Onthe 18th November 1894 the petitioner and the lunatie
wero allowed to leave the Tipperah District, fora 4 months’ tour in
the Upper Provinces, the object being to give the lunatic the
advantage of change of air and scene, On the 22nd December
they went to Calcutta and remained there till the 18th Feb-
ruary 1895, when the petitioner applied to the District Judge for
the extension of the time allowed for tour. This was refused, and
he was directed to return immediately with his ward, We need
not vefer in detail to the correspondence which then onsued,
and which is set out in the affidavits; it is enough to sy
generally that the petitioner was, through Mr. Sandys, repeatedly
divected to return with his ward, and that he made repeated
excuses for not doing so, mainly on the pround that the ward wag
unwilling to go, and that he had been placed under medical treab-
ment, which renderod it inadvisable that he should go. -

Ou tho 21st Maxch the District Judge sent Mr. Sandys to
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Calcutta to bring back the ward, and gave him a letter which
concluded thus: *Syud Mahomed Hashim, at present guardian
of the person of the ward, is hereby suspended until further
lers.” On the 25th he telegraphed to Mahomed Hashim to
ke over the ward to Mr. Sandys immediately. The ward
" made over and taken back to Tipperah, and a copy of the
«e’s letter of the 21st was sent by Mr. Sandys to the petition-
We are asked to do two things,—to reinstate the guardian,
d to Jdirect that the lunatic be made over to his care in
deutta : for that purpose the lunatic must be taken out of the
visdiction of the Court which has control over him to a place
;kre that Court would have no control over either hin: or the
ardian. We bave to consider the interests of the lunatic
quite apart from the interests of the guardian, and it in no way
follows that the interests of both are the same.

Act XXXV of 1858 certainly contemplates that a lunatic
who is brought under the operation of the Act should remain
where he ordinarily resides, that is within the jurisdiction of
the Court which has found him to be a lunatic, and which has ap-
pointed the manager of his estate and the guardian of his person.
The Act does not provide for residence outof the jurisdiction,
although there may be cases, in which this is very desirable for
a time at least. In England it has been allowed, on the com-
mittee giving security to produce the lunatic when called upon
to do so.

Possibly this Court would interfere ifa strong case was
made, and a District Court had unreasonably and improperly
refused permission. We need not however consider what the
power of the Court in this respect is, as in our opinion no case
for the exercise of it in the interest of the lunatic has been
made, We are not satisfied that it was in March 1895, much
less than it is now, necessary for the lunatic to remain in Caleutta.
1t would require much stronger proof than is furnished by the
affidavit of the petitioner to induce us to direct the removal of
‘the lunatic from the jurisdiction of the Court which has control
over him. We may add that the District Judge has shown
no disinclination to allow the lunatic to leave the jurisdiction
when it was considered. for his benefit to go,and thereis ne
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reason to suppose that he will not continue to do what he cong.
ders benefeial to him.

Tven, therefore,if we considered that the Judge should haye
allowed the lunatie tovemain in Calcutta in March 1895, we
could not, on the materials before us, divect that he be sent back
there.

Now as regard the guardian, Some strong comments have heen
made on the action of Mr, Sandys, the irregularities in the Dro-
ceedings of the Judge, and the injustice said to have been done
to the petitioner, and we think it right to express briefly our view
of the matter.

The Judge was certainly under the impression that the peti-
tioner wished to remain in Caleutta for his own convenience rather
than for the henefit of the ward, and a pernsal of the affidavits
has failed to convince us that the impregsion was wrong.

From the 22nd December to the 18th February wo hear no-
thing of the lunatic being under medical treatment, and the appli~
oalion of the lust mentioned date had nothing to do with his
condition mental or bodily. When that failed he was taken to a
leading practitioner, who gave a vory guarded certificate to the
effect that there was no objection to the lunatic remaining longer
in Caleutta, and that his mental condition was improving under the
offact of change. The lather view was obviously, however, not the
result of personal observation, and must have been based on infor-
mation received. The certificate when submitted to the Judge did
not produce the desired effeet, and it is not till the L1th March
that there is any suggestion of the lunatic being put under medical
treatment for the infirmity from which he had been suffering for
so many years. On the 17th March a certificate was obtained from
another leading practitioner, and we do not doubt tho truth of what
isstated in it. To our minds it does not, however, prove very
much, and furnishes no sufficient excuse for the disobedience of the
guardian. The lunatic ward had not been and was not then
suffering from any illness which prevented his return, and the
idea of putting him under treatment for his mental infirmity"
was clearly an afterthought, ‘ '

Wo must, however, say that the Judge’s mode - of communi-
cating with the guardian through Mr, Sandys was not right, and
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probably created unnecessary friction. The guardian was not
gubordinate to the manager, and many of the orders, which were
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The manager also sent him a letter confaining serious roflections CHOWDHBY

on his character, which certainly onght not to have been sent.

Tt is argued that the order for suspension was illegal and that
the guardian has been greatly prejudiced, as, if thers had heen
an_order for removal properly communicated, he would have had
7 right of appeal. We do not think heis entitled to any considera-
tion on this account. He was, when suspended, acting in contempt
of the Judge's authority, and he has never since mads submission
toit. He has not attempied to account to the Judge for his
conduct or asked fo be reinstated, and he cannot, under the
circumstances, gain anything by the omission to make a final
order for his removal. He wants, indeed, now to be reinstatad
an his own terms, which are, apparently, that be. is to remain in
Caloutta, and that tho lanatic ward is fo be brought from Tip-
perah and made over to his care here. This cannot be allowed.

The rule is discharged. We make no order as to costs,

H, W, : Rule discharged.

Before Mr, Justice Macpherson, Mr. Justice Travelyan, Mr. Justice Ghose,
Mr. Justice Hill and Mr. Justice Qordon.

JAWADUTL HUQ (Pramvrirr) v. RAM DAS SAHA (Derexpaxt). #

Bengal Tenancy det (VIII of 1885), section 22, clause ()~ Co-owner's

purchase of oecupancy »ight, Effect of.

There is no law which prevents one of several co-proprietors from hnlding
the status of a tenant under the other co-propristors of land which apper-
taing to the common estate.

The offect of tho purchase, by one co-owner of land, of the ocvupancy
right, s, not that the holding censes to exist, but only the occupaney right
whizh is an ineident of the helding.

Sitaeath Dowlu v, Pelaeas Tripeti (1) veforred to,

9 Appeal nner seaion 15 of the Lietlors Puent No. 50 of 1804, agoinst the
Dectee of the Hanhle Lenry Daverley, one of the Judges of this Court,
dated the 12th of Juns 1894, in appeal from Appeliats Dacres No, 1927 of
o (DI L. R, 21 Calc., 869,
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