
18J6 any expert of the  plaintiff t t a t  they should not go fu rther ; the 
Dhoi onex"” openings in  the  walls and excavations made by  the de-

Dhuk Ghose fenda'nt to inspect the foundations to be p u t rig h t a t once a t the 
E^dha defendant’s expense, and the costs of the expert employed by  the 

Gobiho Kur. plaintiff to  be paid by the defendant.

Costs of this application -will be costs in  the cause.

A ttorneys for the p lain tiff ; M essrs. R em fry f  Rose.

A ttorney for the d e fe n d a n t: Babu B. N . Bose.

F, K.  D.
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SMALL CA U SE COUKT R E FE R E N C E .

Before S ir W . Comer Petheram, Knight, Chief Justice, Mr. Justice Prinsep 
and Mr. Justice Pigot. 

jggg A. YULE &  Co. V. MAHOMED HOSSAIN a n d  o t u e r s . "

Jan. 8 . Contract— Sale o f unascertained goods— Appropriaticn l y  vendor— Passing 
o f  property— Breach o f Contract— Power o f resale— Contract Act { I X  o f 
187$), section 107—Measure o f damages.

The contract was for sale by description o f 15 bales of grey shirtings (to 
arrive) at an agreed price. I t  was found that the 15 bales which were 
tendered by the plaintiff did answer the  description, but the defendants 
refused to accept them, alleging tha t tbeyw ere wrongly marked. Under the 
contract of sale the plaintiffs had an express power o f re-sale. A fter giving 
notice to the defendants they had the goods re-sold at aaction and bought tliem 
in  themselves aa the highest bidders. Then they brought an action for 
the difference between the contract price and the price realized at the re-sale, 
fram ing the suit as for Jos8 on re-sale, and not for damages for breach of the 
contract.

the defendants having refused to  accept the goods, the property 
in thfeiu remained in ttie vendors (plaintiffs), and tka re-sala bad no  effect
whatever. To such a oasa as this neither section 107 of the Contract
Act nor the proviso for re-sale in the contract itself can have any application. 
Sueb power is required when the property in the goods has passed to  the 
purchaeer subject to th s lie n o f  the vendor for the unpaid purchase money. 
The plaintiffs wera entitled to receive only the difference between the market 
price of the day and the contract prfce, and that was the true measure o f " 
damages.

'Xhis was a reference b y  the  Second Judge  of the  Calcutta

® Small Cause Court Keference No. 1 of 1895.



S m a ll Cause C ouTt under section 69 of the Presideacy Small Cause 1896

C ourt A ct (X V  o f 1882) and section 617 of the Civil P rocedure Yule & Co
Code (Act X IV  of 1882). ^

Tlie facts o f  the case and the  questions referred  appear from  H o s s a in . 

the following le tte r  of reference ^—
“ This is a suit to recover the losa sustained on a re-sale of goods sold by

-the plaintifJ to the defendant, and the qtuestion referred to  the High Court
seems to me to be brieiiy this v Can a  vendor exercising his power of sale buy 
the goods himself a t a  public auction duly advertized, the whole transaction 
B^'ng pei'fectry open and h o n A fd e f  
•

“ The facts are these : The plaintiff by a contract, dated the 20th October 
1893r sold to the defendant 15 bales (to arrive) of grey shirtings at Rs. 4-11 
per t'iece. The 15 bales arrived, and were appropriated to the defendant, 
blit the defendant refused to  take delivery, alleging that the goods were 
v/rongly marked.

“ The plaintiff gave notice o f re-sale on tlie I l th  Ju ly  1894, and instrucleJ 
Messrs. Mackenzie Lyall and Co. on thSi 16th Ju ly  to sell 15 bales, specify
ing ih e  numbers o f 13 only out of the 15 bales appropriated to the defend
ants, the numbers o f 2 other bales being excluded apparently by mistake.

“ Tlie sale was duly advertized every day for a week and the bales were 
sold a t public auction on the 23rd July by Mackenzie Lyall and Co. at their 
nsoal sale of piece-goods to the plaintiif, who was the higliest bidder amongst 
several bidders, at Ra. 4-4-3 per piece^ on account of and at the risk of tha  
defendant.

“ The plaintiff under the contract for sale had an express power o f  re
sale in the following words : I f  they (the  goods) are not taken delivery 
of and paid for as herein agreed, the sellers may re-sell them, or any por
tion of them, or a t their option cancel this contract, and they have absolute 
discretion as to when and how to re-sell the goods. The buyers, in case of 
any re-sale, shall pay to the sellers any loss or deficiency arising from  such 
j.e-gale, together w itb interest at 12 per cent, per annum. Should there, how
ever, be any surplus after payment of the contract price, charges, costs and 
expense of re-sale, the same shall belong to  the sellers.

“ I  found tha t the defendant wrongfully refused to take delivery, that the 
sale to the plaintiff was a good sale and perfectly land fide, and I  gava 
a decree to the plaintiff for Es. 600 as the loss on the 13 bales only, con- 

.tingent upon the opinion of the H igh Court upon the points referred.

“ No evidence was given as to w hat the plaintiff did with the goods subse
quent to the re-sale. There was no suggestion either th a t the plaintiff concealed 
the fac t o f  his being the purchaser or tha t the price obtained was not a 
proper price ; but it was contended for tlie defence upon the authority o f
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jgjg Evchanan v. Avdall (l)that the re-sala was vitiated by the fact of the plaintiff
-------- -— — being himself the purchaser, and Mr. Sowton, the defendant’a attorney, has
Yuliŝ & Co. following questiOQs for the opinion of the High Court

HoS T  '< 1. Have the plaintiffia a tight to recover on their plaint before tho Court 
the loss alleged to have been sustained by them at the sale held on the 23rd 
of July by Mackenzie Lyall and Co. without accounting for what ultimately 
booamo of tho goods.

“ 2. Whether in case the plaintiffs have a right to recover, tlie amount of , 
damngea should not be limited to the expenses incurred at the re-sale.

“ 8. Whether Iho plaintiffs are entitled to recover any damages at all by 
reason of their having re-sold only 13 out of the 15 bales.

“ As to the 3rd question, it ia sufficient to say that the plaintiffs had 
power to sell a portion only of the goods under the express provision in the 
confract.

" As to tho 2nd question, if tho re-sale is bad the plaintifE cannot recover 
from the dofendftnt the espenaes incurred hy him ia eSeotmtwg each resale,

" The 1st question really resolves itself into this : Is the sale to the plain-
tilf a good re-sale ? For a loss however great incurred by the plnintiff
by the ultimate sale of these goods could only possibly enable him to recover 
the loss sustained upon a former re-sale if such ra-sale is held to be bad.

“ The case o£ Buchanan v, Avdall does not decide that a vendor ex
ercising hia power of re-salo can never heoorae the purchaser of the goods 
Inmself, and I  cannot find any decision to that effect, but it decided that the 
re-sale could not bo upheld under the particular ciroumatances of the case; the 
particular circmnstaQoos being that tho vendor hurried on the sale with the 
least possible notice and purchased the goods under another person's name at a 
price farbelow the real value of the goods.

“ Apart from the wide power of re-salo given to the plaintifE under
the contract in this case, the position of a vendor ia  the exeroise
of his power of re-sale under section 107 of, the Contract Act is 
not that of a trustee for tho vendee, neither docs ho sell qua, pawnee, 
for tho wholo of the sale proceeds are hia, and he would seem to be 
in a better position than that of an agent for tho vendee : see
Lamond v. Davall (2); and yotan agent for salo of land even may pur
chase from liis principal if he deals openly with him at arm’s length and after 
a full difclosure of all that he knows with respect to the property: Murphy v. 
O'Shea (3).

“ For these reasonsi think a vendor oxoroiaing his right of re-sale may him- 
s()lf become the pnrohasev of tho goods, if (as in this ease) ho shows that he has

(1) 15 B. L. R., 276.
(2) 9 Q, B., 1030. (3) 2 L, & J,, 422 (426.)
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re-aoid tlse goods !a tii« coaBlier best cnlcuiateil to secure the higliest pvice I89g

poBsible.” Ygle"X"c~
Ml'. C. P . f o r  t to  defeudaut3.~-Tlia sala to tlife deJfendaiits w/ 

baing a sale of unasoertainedgoods the property in them did Bot pass hoss 
oil r&ete appl'opriatfon by the vendor, because that appropriation was 
not assented to by the purchasers: see section 83 of the Contract 
Act* Tbe property remained aad was in the vendor at tbe time of 
the alleged rs-sale 5 tliere was therefore in fact ao re»sale : see sae- 
tion 77 of the Contract Act, No suit for loss on re-salo wotild lie.
The action might have been for breach of contract. In such an 
action the damages would be the difference between the contract price 
and the market price. I f  the plaintiff were now allowed to araend 
his plaint and to treat the suit as one for damages for breach, the 
plaintiS wonld still fail on the evidcnco as it stands, no evidence 
of market price having been given.

Mr. B, Allen for the plaintiffs.—The goods were appropriated 
to tbe defendants and the property ia  them had passed. The re-sale 
was a vaUd re-sale. If  the suit be treated as one for damages for 
breach, then the price fetched at the auction sale is good evidence 
of the market price, aad damages may be assessed on that.

The opinion of the High Court (P ethebam, 0, J., Pbihsbi?,
J., and PiGOT J.) was delivored by

P ethekam, 0 . J. ( P einsep, J., concurring).—My answers to Lho 
questions are:—

J. The plaintiffs eanuot on the plaint before the Court recover 
ths loss alleged by them to have been sustained at the sale held 
on the 25th July.

2. In an action properly framed the amount of damages 
would not be limited to the expenses incurred at the sale.

3, In  an action properly framed the plaintiffs would no the pre
vented from recovering damages because they only professed to 
sell 13 out of the 15 bales.

TIip Case has boon entirely misnnderstootl, and Beither of tlie 
(luosi.ions proi)opod really arises in  it at all.
’ The contract was for the sale,of 15 bales of grey shirtings, 

and weuld have been satisfied by the delivery of any 15 bales 
which answer to the description in the contract.

I t  is found by the Judge that the 15 bales which were tendered



1806 Ijy tlie plaintiiffs did answer the description, but as they were at once 
YnLE & Go" ''of«sod by tlio defendants and wore never taken by them into their 

4'. possession, the property in the goods never passed to the purehaserg 
but remained in the vendors in the same way that it was vested 
in them before the tender. The case is the simple one of a breach 
of a contract to accept and pay for goods sold by description 
at an agreed price in which the measure of the damage is tho 
difference between the contract price and the market price at tho 
lime of the breach. As the property in the goods remained in 
the vendors thut which took place at the sale had no eilect 'sxhat- 
ever, as the plaintiffs were merely offering their own goods i'or 
sale, and when they were knocked down at their bid, they only 
bonglit in their own goods. To such a case as this neither scotion 
107 of the Contract Act nor the proviso for re-sale in the contract 
itself can have any application, as no such power is required to 
enable a man to sell his own goods. Such powers are required 
when the property in the goods has passed to the purchaser sub
ject to the lien of the vendor for the unpaid purchase money, and 
it is to that class of cases that both the proviso and the section 
apply.

In the present case the right of the plaintift’ was to recover the 
difference, if any, between the contract price and tho market 
price at the time of the refusal. No such case was made in the 
plaint or at the hearing, and there is no evidence of the market 
price unless the fact that a ccrtain price was obtained at the 
auction can be so treated, bat, as Mr. Hill pointed out, that can
not be, as it was not tendered for that purpose and no question ag 
to the market rate was raised.

The proper course in this case would have been to amend the 
plaint by adding an averment that tho market price at the time 
of the breaah was less than the contract price, and by adding a 
claim lor damages on that basis. Then at the trial evidonco might 
have been given of what the market price was at the lime when 
the goods were refused, and the judgment should have been for 
tbo difference if any was showjx to have existed.

PiGor, J.—I  agree.
Attorneys for the plaintiff : Messrs. D igm m  ^ Oo.
Attorneys for the defendants: Messrs. Sowlon <§■ Sen. 

s. c, B.
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