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Tt,e learned D istrict Ju dge , although he agrees w ith the  Mun-r 
gif iu ho ld ing  tha t the plaiatifp was a t the' tim e of the e lec tion ' 
duly qualified both as voter and candidate, gives no reason for 
refusing to the piainticf the  relief to -which he was entitled on the  
basis of tha t finding, and for setting  aside the decree of the M un- 
sif. Iu  our opinion the decree of the M unsif is correct and m ust 
be restored so far as the  defendants o ther than the M agistrate are 
concerned. We have already said tha t the appeal as regards the 
M agistrate m ust be dismissed. B u t we th ink tha t in  this litig a 
tion , particularly  for the reason th a t the plaintiff has failed to 
obtain a declaration th a t he was duly elected to be a M unicipal 
Commissioner, w hich was the m ain object o f  th is suit, the r ig h t 
order to make is that each party  do bear his own costs.

The result is th a t the decree of the lower Appellate C ourt 
is set aside and that of the first C ourt restored so far as concerns 
the  defendants other than  the  M agistrate. As regards the 
M agistrate this appeal is dismissed, except th a t the decree of 
the lower Appellate C ourt is a ltered  by setting  aside th a t por
tion of i t  which orders the plaintiff to pay  the M agistrate’s costs, 
the  costs throughout being borne by the parties respectively, 

s. 0. c. Appeal allowed.
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DHORONEY DHUB GHOSE KADHA GOBIND  KUE.« 
Practice— Inspection o f Property— Civil Procedure Code {A ct X I V  

1882), section 499—Judicature Acts, Order SO, Rule 3—Form o f order 
fo r  inspection.

The plaintiflE brought an action against the defendant for damages' alleged 
to have been caused to his house by the erection by the defendant o f an 
adjoiaing house. On an application by the defendant fo r an order allowing 
him or his agents ‘ to enter into the house of the plaintiff for the purpose of 
inspecting, examining and surveying the alleged injuries and for the purpose 
of examining the materials employed therein and tha forirations thereof and 
to dig excavations for the purpose of exposing the fouodatioas,’ it was object
ed by the plaintiff that the Court had no juriadiotioa to make the order, as the

® Application in Original Civil Suit No. 475 of 1895,



l lo
house of which inspection Was sought was not the ‘ subject o f  the suit' withio 

 ̂ aeotion 499 of tlie Civil Procedure Code, and that if the order could be mads 
D h o roney  for inspection of the hauae it could not be made for inspection of the house

Dhdr̂ Qhose 2anana apartmente, and further that no Older could be made for
EadHA the excaTation of the foundations.

G o b ih d K u b . th e  iiouge and premisea of the plaintiff formed the “ subject
of the suit” within the meaning of section i89, and under that section 
the Court'had power to make the order applied for. EsUl, also, that this was 
a case in which the order should be made.

T he  suit in -whioli tMs application was made was instituted %  
the recovery of Rs. 5,000 as damages for certain injuries alleged ’ 
to iavo been sustained bj' the plaintiif’s house No. 110-2, Sham- 
bazar Street, by the manner iii ’which the defendant constructed 
his house No. 110/4, Shambazar Street. The application was 
made on notice by the defendant for an order t ta t  tlie defendant 
or his agents might ba at liberty to enter into the Louse of the 
plaintiff for the purpose of inspecting, examining and surveying 
the injuries alleged to have been sustained by the plaintiffs 
house, and also for the purpose of examining the materials 
employed therein and the formations thereof, and to dig excavations 
for the purpose of exposing such foundations. The defendant 
stated in his affidavit that he had frequently applied to the plain
tiff to allow Mm inspection of his house for the purpose of ex
amining the nature and extent of the damages alleged to have 
been sustained, and that the plaintiff had refused to do so ; that 
he denied that any injury had been caused to the plaintiff’s house 
by any act or omission or negligence on bis part in constructing 
his house No. 110/4 Shambazar S treet; that the plaintiff had 
built his house in a careless and unworkmanlike manner without 
proper foundations or a proper bed. of concrete over a loose so il; 
and that it would be unsafe for the defendant to go to trial without 
evidence as to the nature of the alleged injuries and the nature of 
the construction of and materials employed in the plaintiff’s house.

The aifidavit of the plaintiff was to the following effect: 
That the defendant lad  made excavations close to t ie  wall of the 
plaintiff’s liouse by which the land and buildings of the plaintiflf 
were deprived of necessary support; that such excavations -were 
carried out in a negligent and careless manner, and that by 
reason thereof the plaintiff's house was injured, its foundations
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sank and an archw ay f e l l ; th a t he denied th a t he  had  buUi 1896
his house in  a carelesa or tm w orkm anlike m anner j and th a t h is house 
was used as a fam ily dw elling house, and i t  -would p u t h im  and 
the female m em bers of hia fam ily to considerable trouble and Badha

inconvenience if  th e  defendant o r his agents were perm itted  to 
enter his house,

Mr. Dunne, for the defendant, applied for an order in the 
above terms.

 ̂ Mr. Pugh and Mr. R. if. Mittra, for the plaintiff, opposed 
1;he application.

Mr. Pvglu—The Oonrfc has no jnrisdiofcion to make the 
order asked for under section 499 of the Civil Procedure Code, and 
if an order can he made for the inspection of the house it 
cannot be made for inspection of the zenana apartments. No order 
can be made allowing the defendant to make eKcavations for the 
purpose of inspecting the fonnflations. The house is not the 
‘ subject ’ of the suit within section 499. That section is taken from 
order 50, rule 3 of the Eules of the Supreme Court, 1883, but 
is not identical in terms with it. The words in order 50, rule 3 
are “ order for the detention, preservation, or inspection of any pro
perty or thing being the subject of such cause or matter or 
as to whioh any question may arise therein,” The terms there are 
much wider than in section 499. That section deals with an order 
for the inspection of any ‘ property' being the subject of the suit ; 
sub-sections (5) and (0) deal with an order authorising any person 
to enter upon any land or hnilding for the purpose of taking 
samples or trying experiments. Tho section does not apply to a  ease 
like this. No such order as this could have been made in England 
before the Judicature Acts. Ennor v. Banoell (1). Since tho 
Judicature Acts it is otherwise—Lumh v. Beaimont (2). In  the 
case of the Nawah of MmsMdaiad v. Huvdut Dass (3) inspection 
was refused. Daniell’s Chancery Practice, 6th Ed., Vol. II., p.
1804, was also referred to.

Ameee Ali, J .—The .«uit in which this application is made 
has been brought by the jjlainiiir to recover Bs. 5,000 for

(I) 1 De. G. P . & J., 529, (2) L. R., 27 Oh. D., 353.
(3) Unreported. H im ., J., 16th July 1891.
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1896 damag'es alleged to have been caused to Ms house 11,0.2,, 
"DHOMNEr Shajiibazar Street, in Calcutta, by tha Coiistrnolion by tlie 
Dhdb G eose defendant of bis premiges now numbered 110-4.

fiWHA T h e  plaintiff states in  su b s tan ce 'th a t owing to the m anner in 
Goeisd Km,-vYhioh the defendant’s house has been built th e  foundations of 

his house have sunk, and one at least of the arches has given 
way, and.Tarious cracks have appeared in his prem ises, for tha 
repaix’s of which ho has bsen pu t to considerable expense, and 
he estimates his damages at Ks. 5,000, The defendant’s case, 
as stated in his w ritten statement, is that the plaiutifip ereot«d 
his house on a defeotiYO foundation, and th a t the cracks w hich/ 
have appeared are prim arily due to that oironmstancG and also to 
defectiyo workmanship. H e denies in Mo th a t any damage haa 
been caused to the plaintiff’s premises in eousequence of ’or as 
resulting from the house which he has built. As early  as May
1895 the defendant applied to the plaintiff’s a tto rney  to allow 
him inspection of the plaintiff’s premises w ith the object of 
testing how far his case as to the cause and extent o f the alleged 
damages was correct. This was not complied w ith and the 
defendant has been compelled to seek the assistance of the 
Court. In a m atter like this I  should have expcctod that 
the plaintiff would have been advised to  allow the inspection 
asked for readily and unhe,sitatingly, for obviously any objection 
or hindrance would be regarded with euspicion, and  be' likely to 
operate against the plaintiff. Thai the plaintiff and his advisers 
should have taken up an attitude from w hich i t  m ig h t be 
inferred that inspection would not suit the ir purpose is to  say 
the least ill-advised.

Mr. Pngh, who appeared to oppose the application, did so on 
the grorxnd that this Court h ad ' no jurisdiction to make a 
compelling, order for inspection. That is a proposition which 
seemed to me to be opposed to the practice of the bourt, 
and upon enquiry made by the Registrar at my request it 
appeared that orders for inspection had bee» made without 
objection, and that one had been made so recently as the 10th 
September 1895 by Salo J . in the case of ffreesh Chimder 
Seal Y. Zm m ,

In that case the jurisdiction of the Court was not questioned-
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I t has now been questioned, and ii; is necessary to consider wLafc ib08
the Oolirt’s jurisdiction is in regard to this mutter. The applica- 
tion is made under tko 23Vovisions o£ section 4.99 o f the Civil Pro- Dihjb Ghose 
cedure Code, -which is as foliowa : “ Tho Court may, on Iho
a p p lica tion  of any party to a suit, and on such torms as it thinks G obind Kvn, 
g t_(a) make an order for the detention, preservation or inspection 
of any property being tlio snlijoct of snch s n i t ; (5) for all or any 
of the purposes aforesaid, authorize any person to enternpon or 
into any land or building in the possession of any other party to 
such su it; and (c) for all or any of the purposes aforesaid, au- 
fchol'ize any samples to lie taken or any observation to be made, or 
experiment to bo tried, whicli may seem necessary or expedient for 
the pnrpose of obtaining full information or evidence. The pro
visions liereinbofore contained as to execution of process shall 
opply midatk mutandis, to persons authorized lo enter nnder thia 
geclion.” This section is taken from and is similar to rule 3 o£
Order 50 of the Kulos passed nnder the English Judicature Acts.
That rule runs th u s: “ I t  shall bo lawful for the Court or a Judge, 
iipon the application of any party to a cause Or matter and upon 
such terms as may be just, to make any order for the detention, 
preservation or inspection of any property or thing, being the 
sabject of such cause or ixiattor, or as to -which any question may 
arise therein, and for all or any of the purposes aforesaid to au- 
tborizc any persons to enter upon or into any land or building in. 
the possession of any party to such cause or matter, and for all or 
any of the purposes aforesaid to authorize any samples to be taken, 
or any observation to be made or experiment to be tried which may 
be necessary or expedient for the purpose of obtaining full infor
mation or evidence.”

In section 499 of tho Civil Procedure Code the words are 
“ inspection of any property being the subject of such suit,” In  the 
English rule the words are “ inspection of any property or thing, 
being tho subject of sucb cause or matter, or as to which any - 
question may arise therein.” The words are disjunctive.

’ Mr. Pugh contended t la t  the last v^ords not being contained in 
seotiott 499 Ihn pov,-r,is cnnlaino'l in rule 3 were not intended to 
be given by tlie Coiie. I  entirely diSer from that view. I t  
seems to *n!i iliai, the word.s “ or as to which any qiiostion

0

VOL. SXIV.] OALCUTTA SEMES.



1896 n ia y  a r ise  th e r e in  ”  w e re  o m itte d  b ecau se  i t  w a s  th o u g h t  
v^ords “  th e  su b je c t o f  su c h  s u i t  ”  w e re  su ffic ien tly  com pr.

D h c r  Ghose t o  cover all m atters in  issue in  the  suit. ^ ^ o v y ,  it is
EtDHA tha t the house of which inspection is sought is not the su

G oeind K d e. jjjf D am ages are sought in  respect of alleged injuries
constructive trespass on premises belonging to  the plainti 
which inspection is asked. The damages sought to  be recoi 
m ust relate to  some th ing  existing in substance w K cli in rt 
would form the subject of th e  suit. In  m y m ind it woul 
w rong to  say th a t the house is not the  subject-m atter of the  
I f  the substance is kep t in  view the m eaning of the  secti 
perfectly clear, tha t the m atter in  dispute is dam ages alleged to  
have been caused to the premises of th e  p lain tiff in  consequence 
of the acts of the defendant. The cases in  E ng land  tinder the  
E nglish ru le clearly lay down the princip le under which orders 
of this kind are made, and it seems to  me th a t those cases a re  
applicable to  cases arising here. In  the case of B ennitt v. White- 
house (1) inspection was sought by the p la in tiff of the defendant’s 
prem ises on the  ground th a t w ithout ascertain ing the  correct
m anner in which the defendant was w ork ing  the colliery it
would bo impossible for the plaintiff to go to  tr ia l. The applica
tion was opposed, and the M aster of the  Rolls in  g iv ing  his ju d g 
m ent stated th a t “ ifc is established by the cases, th a t i f  a 
person is m aking use of his property  to the  in ju ry  of the property 
of his neighbour, the la tte r is entitled to an inspection in  order 
to  ascertain the  extent o f the in ju ry .”

That was w ith reference to  a plaintiff’s rig h t, but it would, 
i t  seems to me, apply equally to a defendant’s case. A defendant 
when he comes in to  C ourt is entitled to  be in  a position to  test the  
statem ents of the p lain tiff made in  his plaint, and obviously the  
defendant in  the present case cannot do so unless allowed to  see 
the alleged cracks, &c. To refuse inspection would’ seriously 
prejudice the defendant a t the tria l. To allow inspection cannot 
possibly in jure  the  plaintiff’s case, i f  true . The g rounds on which 
the application is opposed are contained in  the  last two p a ra 
graphs of the plaintiff’s affidavit. I n  one of them  he says h© 
would be inconvenienced, as he is living in the house with his

(1) 28 Bear., t l9 .
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family. In  the o ther ho says th a t if  excavations are made they 1896
m ight injure the house. The Courts have always taken precau- dhoroney

tions against in ju ry  or inconvenience, and M r. D unne a t the very  D hub G hose 

outset offered to  be p u t on conditions. In  th e  case of Lum h  v. Eadha 
(1), w hich seems to me very  analogous to the  present 

case except th a t the  application there was made by the plaintiff, 
and the order was made notw ithstanding th e  objection of the 
defendant’s Counsel th a t under the circum stance the C o u rt ought 
not to m ake the  o rder,Pearson , J . ,  held  th a t the  case of E nnor  v.
Barwell (2 ), -which M r. P u g h  also cited, had no application, nor in 
m y  opinion has i t  any  application to  the p resen t case. The u n 
reported case referred to by the learned Counsel for the  p k in tiif  has 
not been found. In  the  case of the Nawab o f  MursJiidahad v.
H u rd u t Doss {3) referred  to by Mr. Mitfcer the circum stances were 
to tally  different. The plaintiff had adm inistered interrogatories to 
the  defendant to  compel him  to give particulars of the land claimed 
b y  the plaintiff. H av ing  failed ir> th a t he applied under section 
499 for inspection, b u t H ill, J . ,  though t that he ough t not to  give 
the plaintiff the  order to  enable him  to obtain particulai’s which he 
had failed to ge t by in terrogatories. There was in  th a t case no ques
tion of jurisdiction. The only question was w hether the  C ourt in  
its  discretion should m ake the  order. I ,  therefore, hold th a t the 
C ourt has power under section 499 to make an  order for inspec
tion whenever i t  th inks th a t inspection should be had of the  p re
mises in  suit, and  th a t there  is no th ing  in  th e  objection which 
has been taken. I  propose, therefore, to m ake th is  order : . That 
leave be given to the  defendant to inspect the  premises of the  plain
tiff so far as the cracks and  damages alleged by the plaintiff are 
concerned upon g iv ing  forty-eigh t hours’ notice to  the plaintiff ; 
such inspection to  be m ade by the  defendant or his agents w ith the ■ 
assistance of any expert he m ay employ, and  on th ree several 
occasions a t such hours as would not pu t the  fam ily of the  plaintiff 
to  any inconvenience and  w hen they are no t employed in the 
necessary duties appertain ing to  a  H indu  family ; the defendant 
i n  m aking any excavations he m ay be advised to  m ake for the p u r
pose of inspecting the foundations will abide by  the opinion of

(1) L. B„ 27 Ch. D., 356. (2) 1 De. G. F . & J ., 529.
(3 ) Unreported. Hill, J .  16th July 1891.
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18J6 any expert of the  plaintiff t t a t  they should not go fu rther ; the 
Dhoi onex"” openings in  the  walls and excavations made by  the de-

Dhuk Ghose fenda'nt to inspect the foundations to be p u t rig h t a t once a t the 
E^dha defendant’s expense, and the costs of the expert employed by  the 

Gobiho Kur. plaintiff to  be paid by the defendant.

Costs of this application -will be costs in  the cause.

A ttorneys for the p lain tiff ; M essrs. R em fry f  Rose.

A ttorney for the d e fe n d a n t: Babu B. N . Bose.

F, K.  D.
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Before S ir W . Comer Petheram, Knight, Chief Justice, Mr. Justice Prinsep 
and Mr. Justice Pigot. 

jggg A. YULE &  Co. V. MAHOMED HOSSAIN a n d  o t u e r s . "

Jan. 8 . Contract— Sale o f unascertained goods— Appropriaticn l y  vendor— Passing 
o f  property— Breach o f Contract— Power o f resale— Contract Act { I X  o f 
187$), section 107—Measure o f damages.

The contract was for sale by description o f 15 bales of grey shirtings (to 
arrive) at an agreed price. I t  was found that the 15 bales which were 
tendered by the plaintiff did answer the  description, but the defendants 
refused to accept them, alleging tha t tbeyw ere wrongly marked. Under the 
contract of sale the plaintiffs had an express power o f re-sale. A fter giving 
notice to the defendants they had the goods re-sold at aaction and bought tliem 
in  themselves aa the highest bidders. Then they brought an action for 
the difference between the contract price and the price realized at the re-sale, 
fram ing the suit as for Jos8 on re-sale, and not for damages for breach of the 
contract.

the defendants having refused to  accept the goods, the property 
in thfeiu remained in ttie vendors (plaintiffs), and tka re-sala bad no  effect
whatever. To such a oasa as this neither section 107 of the Contract
Act nor the proviso for re-sale in the contract itself can have any application. 
Sueb power is required when the property in the goods has passed to  the 
purchaeer subject to th s lie n o f  the vendor for the unpaid purchase money. 
The plaintiffs wera entitled to receive only the difference between the market 
price of the day and the contract prfce, and that was the true measure o f " 
damages.

'Xhis was a reference b y  the  Second Judge  of the  Calcutta

® Small Cause Court Keference No. 1 of 1895.


