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1805 the affirmative, It follows, therefore, according to the decision in
T pave this case that the plaintiff fails. We are not compatent, in appeal
Penszdd  gfter vemand, to question in any way the decision of this Cout

Ruoart
in the case.

kS
Nanp Lax ,
Sam, Some observations were addressed bto us as to whethler the

arrangement in this ease could be troated atharwise ‘nheu’; one
come to in good faith, There is wndoubtedly evidence upon
which the lower Appellate Court could arrive ab the conclusion
it has come to in this matter. Leaving aside evorything else,
the arrangement as to the gift of the garden and housge to the 501
is one wlhich any Court dealing with facts must have viewed
with tho greatest suspicion, even if it did not affirm that it
tainted the whole transaction with frand. An arrangement of
that kind could only have been ome to for the purpose of defeat-
ing at any rate some classes of ereditors. Tt is difficult to coneeive
how it conld be otherwise. That clveumstance of itself is abun-
dant cvidence upon which the learned J wige could arrive at the
conclugion he Las come lo.

With regard to the other qnestion, that has been {ound in the
affirmative, Therefore the plaintiff fails.

In our opinion this appeal fails, and must bhe dismissed with
costs, In order to prevent any misapprehension as to the offect
of our judgment, we think we ought to make it clear by saying
that the appealis dismissed, and the suit stands diswissed with
all costs.

8 0 C Appeal dismissed.
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z Aitachment—Suljects of attackment—Pay of Military Oficer in Fndian Staff'
Corps—Officer not officer of Regular Forces—Civil Progedure Code (Aot
XIV of 1882), section 305, clause (A)—~Army Adet (1881) section 151—
Puplic Officer.
An Officer of the Indinn Btaff Corps i3 & » Public Officor™ within the |
weening of clause (1) of sevtion 266 of the Civil Procedure Code, read with

*® Juil No, 43 of 1595,
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the interpretation clause (section 2) of the Code. His pay is therefore subject 1896
to atseohment in execution of a deoree sgainst him, but the operation of “EALCUTTA
the attachment must be restricted to pay received from the lndinn Govern- oy anps
wment. The pay of an Olicer of the Regular forces iy not so subject to altach- ASSCUIATION
ment.

The attachment in this case was allowed subject to a decree previowsly
-passed against the defendant by wltich, under section 151 of the Army Act,
half his pay was orderod to be deducted and applied in payment of the amount
due under that decree—ihe repeal of that seclion not alfecting a decres
previously passed under it, and the right (o enfores such n decree continuing
wntil satisfaction has been obtained.

o
RYLAND,

" Tars was an application in chambers for the attachment in
execution of a decres of the pay of Major H. G. Ryland, an Officer
of the Indian Staff Corps and Assistant Commissary CGreneral at
Allahabad, in the hands of the Pay Examiner, Bengal Command,
Military Accomnnts Department, Caleutta. In another suib ngainsh
him & deerec had been passed, in exsculion of which half hiy
pay had, under section 151 of the Army Act, 1831, beon ordercd
to he deducted and applied in sabisfaction of the decree.
Seetion 151 has since boen repealed by subsequent Army Aects.
The following note furnished hy the Registrar (Mr. Belehambers)
sets out fully the present state of the law,

“ Tn 1875 the guestion whether the pay of s Military Ofticer was liable
to altachment in execntion under the provisions of the Code of Civil
Procedure (Act VITI of 1859), was considored by the High Cowrt of the
North Western Provinces. The result is thng stated ;—% The pay of a
Military Officer is not expressly made linble to attachment under the provisions
of that Act. If il beso linble it would be necessary for an attaching
areditor to show that the pay falls within the provisions of section 205 of
the Aot and ig a debt due to, or in gome form or other the properly of, the
judgment-debtor, It is a goneral role that a debi which the debtor can-
not sue for cannol be atiached, and, as far 18 we ars able o asocortain,
the pay of an Officer does not become his property antil it actuelly
reaches hig hands, He is not in o position to maintain sny action or
suit for jts racovery * * Until it cun be cstablished thot the pay is o dele
or property within the meaning of weetion 205, it cannot be attached under the
provigions of Act VIIL of 1850 "—Dunsi Lall v. Mercer (1)

# Subsequantly by scction 151 of the Army Act, 1881, it was provided
that : ® A Qivil Court or Counrt of 8mall Canges, npon adindaing payment of
soy sum by any person mbiect 1o Milltary Juw, oliwer len o soldier of the
regular forcen, may either nward vxecution thercof gunerally, or, may direct

(1) 7 AL E. ¢, 331,
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specially that the amount named in the direction, being the whele or any part
of the said sum, ehall be paid by instalments or otherwise out of any pay o
other pnblic monsy payable to the debtor, and the amound named in the

AsSOUTATION direction not exceeding cne-half of such pay and public money, shall, whils

2.
RyLAND,

the debtor is in India, be stopped and paid in conformily With the
direction.”

*This was u‘special enactmant, the object of which was to enable a Civii
Court either to stop the pay or ether public muney payable to an Officer, or
award execution generally under the ordinary rules of procedure,

«That section Lins now heon repealed by the Army (Annual) Act, 1895,
but without affecting the right to cnforce unsatisfied dccrgee previofly
obtained which is proserved by section 38 of the Interpretation Act, 1889,
(52 and 53 Viet, C.83). Au Officeris thus freed fLrom the operalion of
that section except as to linbilities ingurred under its provisions previong
to its repeal. That being so, what is tho effect of thig altcration in
the law iu regard to his pay? Is thet pluced boyond the reach of his
creditor ?

“It pppears that by the Army-{Annual) Act, 1895, ithe Army Acl wag
amended nat only by the vepeal of section 151 bul nlso by the modification
of other sections, including 186, to which was added the words “ or by any
law passed by the Governor-General of India in Council” That section with
the added words, is as follows: “The pay of an Officer or soldier of Hey
Magesty’s regular forces shall be paid without sny deduction other than the
deductions anthorised by this or any other Aet or by any Royal Warrant
for the time heing or by any luw pussed by the Governor-Geneval of India
in Council,”

“This authorizes deductions to ho made from the pay of an officer.
Under this section, without the added words, only such dednotions could be
made ag were ‘ anthorized by this’ (the Army) * Act or by any other (English)
Act, or by any Royal Warrant for the time being,’ but now, with the added
words the pay of an officer is also made liable to deductions under ‘any law
passed by the Governor-General of India in Couneil.’

“This snggests tho question whether any law lag DLoen passed by the
Governor-General in Council under which deductions can be made fram the
pay of an Officer. o

“ Act VITI of 1859, under which it was held thai the pay of an Offier
was not liable to attachment, was vepealed. Its provisions, as re-enacted with
extensive additions and modifications, are now contained in Act XIV of 1882,
Ove of the additions to tho Interpretation Clause is as Follows: ¢Public
Officer’ means o person falling under any of the following descriptions, namely,

® ®  ®{Tvery Commissioned Officer in the Military and Naval Forcos
of Her Msjesty while serving under Government.’
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A wide mesning 18 given to the term ! Government,' which includes

1896
the Government of India ag well as the Local Gavernment.

CargurTA

« Section 205, referred to in the decision of the High Court of the North — Twapug
West Provinces, hag also been modified, and in its present form, a3 section ASSGC;‘}“ON
266, contains new provisions, It states whot is lable to be attuched in exe- RYLARD.
eution, including ‘debis’ and ‘seleabls properly’ and adds—* Provided
that the following pactioulars shall not b liable to suoh atlachment or sale.'
The particulars are mentioned in various clauses | those mentioned in clanse
(k) with which we are immediately concerned being ag followsl: ¢ The
galary of v public officer or of any servant of a Bailway company ov local
gmhority {o the extent ofem

£(I) The whole of the aalary where the salary does not excesd iwenty
rupees monthly ;

¢(II) Twenty rupees monthly where the salary exceeds twenly rupeos and
does not exceed forty rupees monthly ; and

«(IIT) Onemoiety of the salary in any other case.

“Tliig olange, road with the Itltarpl'etutiqn Clauge, which extends the
megning of ¢ Public Officer’ so as to include a Military  Olficer, would seem
to alter the previously existing conditionsand o place » Military Officer on
the same footing ag any other Public Officer whoge salary is lisble (o be at-
tached under saction 206, This would be so but for the words in the Inter-
pretation Clauge * while serving under Govemmenk §

¢

“ Military Officers not only hold their Commissions from the Crown, but-
Officers of the regular force, who porform purely regimental duties, also re-
ceive their pay f£rom the Crown ouf of money granted by Parlinwent, It
cannob be said that such Officers are serving under the Government of India
or auy Local Government ; or that the pay of such Officers is linhle to be
dealt with ander the provisions of the Code applicable to Public Qfficers,

“Officers, whether of the British or Indian forcos, ave, after two yearg
gervice, of which one must be fo Tndia, and o farther period of probation,
eligible for Commigsions in Lhe Staff Corps of one of the Indian Presidencies.
Olficers so commissioned leave their regiments sud are emplayed, according
as the Gyvernment of the Presidency to which these’ carps belong direct, in
any Militsry or Civil ewployment irvespeetive of their mmks in the ftaff
corps ”-—-—d/amuaz of Military Law, p. 2560,

 Offioers 8o employed angwer the desoripkion of ‘Publm Officer * withiu
‘the meaning of the Interpretation Clauge :—

Presumally these officers while serving under Giovernmont receive phy
Trom Governmeud wul nof fron the Grown, but i€ they also receive pay from
the Grown, to sl pay the decision of the High Comet of the North
Western Provinces would still be applioable, but notto pay receivable from

8
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Government which would stand on the same footing as the pay of a Publie
Officer and would be liable to be dealt with as such.”

Mr. Upton (Messrs, Sanderson § Co.) appeared for the applic
cant in chambers.

Sanm, J.~This is an application for an attachment of the pay
of a Military Officer in execution, of a decree.

I have heen furnished with a note by the Registrar, My,
Belchambers, which gives, I think, a correct view of the present
state of the law on the subject. It would appear that while the
pay of an Officer of the regular {orces is not liable to attachmeﬂt
the pay of an officer of the Indian Staff Corps is liable to attache
ment, the reason for the distinction between the two cases being
that an Officer of the Staff Corps is a Public Officer within the
meaning of clause (%), of section 266 of the Civil Procedure
Code read with the Intorpretation Clanse, whereas an Officer of
the regular forces is not.

The defendant, Major Ryland, who is desevibed as “ Agsistant
Commissary General, Allahabad,” is, I understand, an Officer of the
Staff Corps, but it appears that in another suit a decree has heon
obtained against him by which, under section 151 of the Army
Act, half his pay was ordered to be deducted and applied in
satisfaction of the amomnnt dve undar the decree. Section 151
has since heen repealed, but the repeal of that section, as pointed .
oub in Wr. Bolchambers’ note, does not affect a decres previously
passed under it. The right to enforce such a decres in the
monner thersin provided continues, until full satisfaction hes
been ohtained.

The attachment asked for may be mads, but it must he subjoct
to the decree to which I have referred, and its operation must be,
restricted to pay which tho dofendant receives from Government.

Attorneys for ihe applicant : Messrs. Sunderson ¢+ Co.
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