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to their succoss. It has been agreed between the parties to 1896

th appeal that the 3} days in each month decreed to the plainiiffs _é;{;;:u AU
chall be comnted from the beginuing of the terms consisting of 21 =~ Loran

intif i : AppuL
days in each month claimed by the plaintiffs by their plaint, and  Wausn
we decree accordingly. et
o Appeal allowed. Buxsi.

Before My, Justice Ghose and v, Justice Gordon,

ANNODA PROSAD CHATTERIEE (Derexpant) v. KALIKRISIINA i836
CHATTERIBE (PLAINTIFF) AND OTHERS (DRFENDANTS) Nog, 2-57

Prolate—Ravocation of Probale—Probate and ddministration Aet (T of 1881),
section 80, Bapl. 4— Just Cause "—Mismanagement by evecutor,

Mismanagement by the executor of an estate is not, nnder scetion 50,
Kspl. (4) of the Probate and Administration dct, ajust cause for revoking
the probate. Held, therefore, that the order of revocation mude by the
District Judge for that cause, was made without jurisdiction and must be sot
aside, "

The words * just cause” ag explained in section 50 of the Probate and
Administration Actare not illustrative merely, bub exhaustive.

Durea Das Crarrersne died in March 1890, having, en the
6th April 1885, made his last will and testament, of which he
appointed his eldest son, Anunoda Pershad Chatlterjee, oxecutor.
Probate of the will was granted ou the 8th December 1890,
In 1891, Kali Krishna Chatterjee, a minor grandson of the testator,
applied, throngh his guardian, for & revocation of the probate ;
but the applieation was dismissed on the 25th Jannary 1392, Later
in 1892, Thakomoni Debi, the testator's widow, brought a suit for
revocation of the probate and for the removal of the exscubor
from his ofies.  Thab suit was dismissed on the 24th June 1833.
On the 20th February 1894, Kali Krishna Chatterjoe, who had
meanwhile attained majority, Sled a petition under section 50 of
the Probats sud Administration Act, for the removal of the
exsculor, for revoeation of the probate granted to him, and for
the appointment of a receiver. The grounds of the petition were
the misconduct of the executor and his mismanagement of the
estate, On'the 27th J uly 1894, the District Judge of Bankura, by

# Appeal from Original Decrcs No. 274 of 1894 agninst the decree of
G. Gordon, Esq., District Judge of Bankura, dated the 19th of July 1894,
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1896 an order of that date, ordered that the probate obtained
ANNODA defendant should be revoked.

Prosap The defendant appealed to the High Court.

CHATTERJEE
KALienrom. Babu Duwarka Nath Chuckerbutty and Babu Joygop
na Cmar-  for the appellant.
TERJEE, .
Babu Tarakishore Chowdhry for the respondents.
The judgment of the Court (GrosE and Gorpoy, JJ
follows :—

This is an appeal from a decision of the District Judge

kura revoking probate of the will of one Durga Das__Churergee.
The will bears date the 6th April 1885, and the testator died in
March 1890. Thereafter, the testator’s eldest son, Annoda Prosad
Chatterjee, the appellant before us, obtained probate as executor
of that will on the 8th December 1890. Subsequently, Kali Krishna
Chatterjee, the grandson of the testator (son of another son,
Baroda), a minor, through his guardian applied in the year 1891
for revocation of the probate, and his application was dismissed on
the 25th January 1892, Then a suit was brought in 1892 in the
Subordinate Judge’s Court by Thakomoni Debi, the widow of the
testator, for the purpose of obtaining revocation of the said probate
and removing the present appellant from his post as executor,
and that suit also was dismissed on the 24th June 1893.
Now, Kali Krishna Chatterjee having come of age, has filed the
present petition for revocation of the probate. The application
purports to be made under clause 4 of the Explanation to section 50
of the Probate and Administration Act ; and the learned District
Judge has revoked the probate under that clause, on the ground
that the executor, Annoda Prosad Chatterjee, has been guilty of
misconduct and mismanagement as such executor, and that, there-
fore, he is not a fit and proper person to retain the management
of the estate.

On appeal, it is contended that the District Judge had no
jurisdiction, under clause 4, section 50 of the Probate and Adminis-
tration Act, to make the order he has made ; and we think that this
contention is sound. Clause (4) runs as follows: “That the grant
has become useless and inoperative through circumstances.” We
think that the District Judge has misunderstood the real meaning
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of these words. The meaning of the words “ useless and inopera-
tivé through circumstances” are explained in the illustrations
attached to the scetion ; and we arc unable to say that mismanage-
ment hy an executor comes within the parview of clause 4, sec-
tion 50 of the Act,  No doubt the question may arise whether the
words ““just cause,” as explained in section 50, are exhaustive, or
illnstrative. [f they ave illastrative, and not cxhauglive, it might
be said that the Dislriet Judge had jurisdiction to vemove the
exocutor on the ground of mismanagement, but eertainly not under
gause 4. Wo think, however, that theso words are exhanstive ;
hnd this view is supported by the fact that the Legislaiure thought
it necessary to amend section 50 of Aet V of 1881 by Act VI of
1839 by adding lo the explanation a fifth clanse relating to the
wilful omission by an executor to exhibit an inventory or
account, and to the exhibiting of a false inventory or neconnt. Had
the words “just cause,” as explained in soction 50, been merely
illustrative, there would have been no necessity to add to it this
fifth clause.

Further, we observe that sections 146 and 147 of the Probate
and Administraton Act make an sxecutor or administrator liable
for devastation or noglect to get in any part of the property,
which we think also shews that the Legislature did not intend to
include within the purview of section 50 of the Act a case of mis-
managemont by an oxecutor. In this view of the matter, wo think
that the order of the learned Judge is based wpon a misconeeption
of the law; and that therefore it must be set agide.

Wo may add that this decision will not debar the respondent
from making an applieution to the District Judge under clanse 5,
section 50 of the Act, or from making any other application as he
mny be advised.

The appoal is decroed with costs,

H, W, Appeal allowed.

97

1896
R e R S
ANNODA
Prosap
CHATTERIER
2,
KALIKRISH-
NA OHAT-
TERJEE.



