
to tlieir succoiss. I t  has been agreed between the parties to 183fi
tlio appeal that the 3^ days in eaoli month deomed to the plaintiffs 
shall bfl counted from the beginuing of the terms consisting of 21 ' 
days i n  each month claimed by the plaintiffs by their plaint, and W ah eb

we decree accordingly.

H. w. Appeal alloived, Buksh.
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Before M r. Ju stice  Qhose a n d  Mr. Justice Q ordnn.

A SN O D A  PKOSAD O H A T T B R JE E  (DEffENDANT) b. K A L IK R T SIIK ''A

C H A T T E R JE E  ( P l m n t if p )  and oTnEES (D e fe n o a n t 3) N os . 2— 5 "

Pi'ohnte—■''Revocation o f  P r o la te — Prohate m u l A d m im stra tio it A c t  { V a f l S S l J ,
section SO, Ei6pl.4—“ Jtust Osuse"— Mhmanagemmtt hy exectctor.

M ism iinagom ent by  th s  exeoutoi' o f  an egtnte is n o t, u n d e r sec tion  60, 

S xpl. (4 ) o f  the P rob iita  and  A d iu in ia tra tio n  A ct, a ju a t  oauso fo r  revoicing  

tliu piolm to. Bel/l, tlie re fo re , th a t  th e  ortU r o f  royoontion m ad e  b y  lh a  

D istrict Ju d g e  fo r  tiia t eftuso, was m ade  w ith o u t jm isd io tio n  a n d  m u s t be  so t 

aside,

Tlio w o rd s '' jiiist o a u a s ” as e sp la in e d  in geotioti 50 oi: th e  P ro b a ts  an d  
A<lministratioii Aul/ftre no t il la s tr j i t i re  m ere ly , b u tex lm u stiv e .

D u r o a .  D a s  O h a t x b r j e b  died in March 1890, having, on the 
GLh April 1885, made his last will and testament, of which he 
appointed his oldosb son, Annoda Fershad Ohatterjee, osocntov. 
Probate of the will was granted ou the 8Lh Docember 1890. 
In 1891, Kali Krishna Ohatterjee, a minor grandson of the testator, 
applied, through his guardian, for a revocation of tho probate ; 
b-Qt the application was dismissed on the 25th Janaary 18f>2. Lalier 
in 1892, Thakomoni Debi, the testator’s widow, brought a suit for 
revocation of the probate and for the removal of the oxecator 
from his offioa. That suit was disraissod on the 21th June 189S. 
On the 20th February 189i, Kali Krishna Ohatterjeo, who had 
meanwhile attained majority, filed a petition under section 50 of 
the Probata and Administration Act, for the removal of the 
oxecator, for revooation of the probata granted to him, and for 
the a.ppointment of a receiver. The grounds of the petition were 
the misconduct of the executor and his mismanagement of the 
estate. On the 27th July 1894, the District Judge of Bankura, by

* Appeal fi-om Original Decree No. 274 of I89-1 agninst the decrae of 
(J, Gordon, Esq:., District Judge of Banitura, duted the 12tb of July 1894.

18% 
July 31.



T E E JB B .

1896 a n  o rd e r  o f  th a t  d a te , o rd e re d  th a t  th e  p ro b a te  o b ta ined  

~ A n n o d a  d e fe n d a n t sh o u ld  be  rev o k ed .

C h a t t e e j e e  defendant appealed to the H igh  Court.

K alik e ish - ® ^bu  D warka N ath  Chuckerbutty a n d  B a b u  Joygop  
NA C hat- fo r th e  a p p e lla n t.

Babu Tarakishore Chowdhry for the  respondents.

The judgm ent of the Court ( G h o s e  and G o k b o n , J J  
follows :—

This is an appeal from a decision of the D istrict Judge 
k ara  revoking probate of the will of one Du,rga Da§.JSharbtt?^e. 
The will bears date the 6th A pril 1885, and the testator dieci in 
March 1890. Thereafter, the  testator’s eldest son, Annoda Prosad 
Chatterjee, the appellant before us, obtained probate as executor 
of tha t will on the 8th December 1890. Subsequently, K ali K rishna 
Chatterjee, the grandson of the testator (son of another son, 
B aroda), a m inor, th rough  his guardian applied in the year 1891 
for revocation of the probate, and his application was dismissed on 
the 25th Jan u a ry  1892. Then a suit was b rough t in  1892 in the 
Subordinate Ju d g e ’s Court by Thakomoni Debi, the widow of the 
testator, for the purpose of obtaining revocation of the said probate 
and rem oving the present appellant from his post as executor, 
and th a t suit also was dismissed on the 24th Ju n e  1893. 
Now, K ali K rishna Chatterjee having come of age, has filed the 
present petition for revocation of the  probate. The application 
purports to be made under clause 4 of the Explanation to section 50 
of the P robate  and Adm inistration A ct ; and the learned  D istrict 
Judge  has revoked the probate under th a t clause, on the ground 
th a t the executor, Annoda Prosad C hatterjee, has been guilty  of 
m isconduct and m ism anagem ent as such executor, and  that, there
fore, he is not a fit and proper person to re ta in  the m anagem ent 
of the estate.

On appeal, i t  is contended tha t the D istrict Ju d g e  had no 
jurisdiction, under clause 4, section 50 of the P robate  and Adminis
tration Act, to make the order he has made ; and we th ink  th a t this 
contention is sound. Clause (4) runs as follows : “ T hat the gran t
has become useless and inoperative through circum stances.” W e 
th in k  that the D istrict Judge  has misunderstood the real m eaning
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of these words. The laoaiiing of tlie words “ useless find inopcra- 189fi

ti?e' througli oircam stanoes” are  explained in  the illustrations assooa ^
attaobed to the soction ;  and  we a re  nniiUe to say th a t m ism anage- P e o s a d

meni b j  an flxanutor coines w ith in  the pnrview  of d an se  4, sec-
tion 50 of the Act. N o doubt the qxiestioii m ay arise w hether the  K ^ t.i k b i s h -

words “ ju s t cause,”  as explained in section 50, are exhaustive, or 'muEE.
lllnsti’ative. [f  th ey  are illustrative, and not cxTiausliTO, i t  m igh t
be said th a t the DisLriot Ju d g e  had Jurisdiotion to  rem ovo the
executor on the g round  of niism anagom ent, b u tcc rta in ly  n o t under
qjause 4. Wo th in k , how ever, th a t these w ords are Bshaustive ;
and this view is supported by the fiict that the Logislaluro thought
i t  necessary to am end soctioa 50 of Act V  of 1881 b y  A ct V I  of

1889 by adding lo  tho explanation  a fifth clause re la tin g  to the
wilful omission by  an executor to exhibit an inven to ry  oc
account, and to the exhibiting of a false inven tory  or aoconnt. H ad
the words “ ju s t cause,” as explaiuod in scction 50, been m erely
illustrative, there w ould have been  no necessity to add to it  th is
fifth clausc.

Further, we observe th a t sections liG  and 147 of the  P rohate  
and A dininistraton Act m ake an  exeontor or adm inistra to r liable 
for devastafion or neglect to g e t in  any  p a r t  of the p roperty , 
which we th ink  also shews th a t tho Logislatnre did not in tend  to 
include within tho purview  o f section 50 of th e  A ct a  case of mis
m anagem ent by an  oKOOutor. I n  th is view of th e  m atter, w s th ink  
tha t the order of the learned Ju d g e  is based npon a  m isconception 
of the law, and th a t  therefore  i t  m ust be set aside.

We may add  th a t this decision will uol; deb ar the respondent; 
from m aking an applioiifcion to the D istrict Ju d g e  under ulanse 5, 
spction 50 of tho Act, or from  m ak ing  any o ther application as he 

may be advised.

T ls  appeal is  decreed w ith  costs.

H, w. Jppeal alhived.
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