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•wty lie should not be treated as a representative in interest of 
the judgment-debtor.

The third case relied upon in the judgment in Goui' 
Sunder Lahiri v. Ilem  Chnnder Chowdhtry' (1), namely, that 
of Lala Prahhii Lai v. Mi/lne (2), does not require any detailed 
examination, as it is based chiefly upon the two Privy Oonncil 
decisions just referred to.

On the other hand, in  the reoent case of Mahomed Mozuffer 
Eossein V. Kishori Mohun Roy (3), their Lordships of the Privy 
Council have held that the equitable principle of estoppel laid 

‘down in the case of B-am Ooomar Koandoo-v, Maequeen (i), 
which applies to any person is equally binding on the purchaser 
of his ris:4t, title and interest at a sale in execution of a decree.

For the foregoging reasons I  am of opinion that the question 
stated in the referring order should be answered in the negativej 
and that ihs appellant shouW be held entitled to bo heard in 
support of his objections as a representative of the jndgmeat- 
debior 'within the meaning of section 244 (a) of the Code of 
Oivil Procedure.

I  would aocotdingly decree this appeal -with costs, set aside 
the orders of the Court below, and send the case back to the 
first Court with directions to hear and determine the objections 
urged by the appellant.
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Be/on Mr, Justice Tnwlyan and Mr. Justice Beterky,

SHEO SHANKAR G lli ( P l a i n t i f f )  v. RAM SHEWAK OHOWDHEI
AND OTHERS ( D b EENDANTS). **

E in d u  la w —EndowniBnt—A lienation  h j  de fa c to  M anager o f  an m d o w m m t— 
L im ita tio n  A c t  (X F o f  1877), Schedule I I ,  S i.

'^lie prinoiplea of Humoman. Penmd, Pandey’s case (5) apply to the 
aUentttion of propsvty by the de facto managev of an T-Titir!u eiidiiwiiu'ut,

* Appeal Irom Original Decree No. 264 oJ; ] 8*,)1, â fnitiKr tlio ilocron of 
Babu Ami'itii Lai Ohfttterjee, Suborilimte Judge of Tii'hoot, dated the 30tli 
of June 1894.

(1) I. L. E,, 16 Calo.. 355. (2) I. L. B., 14 Calo.. 401.
(3) I, L. E., 22 Calo., 909. (4) 11 B, L. B., 46 ; J8 W. B., 166.

(6) 6 Moo. I. A,, 393,

1806 
July 22.



IgtjC, The poissessiun o f such m anager oaiinot be trniUod as adverao to  tiio 

endoivmsnt.
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S hankar Gib  SeniWe.—Ai-Hcle 91 o f Scliedule I I  o f the Lim itation Act (XY o f  1877)

lias DO application to a suit, to set aside such alieDation.
Ham SiiEWAK

C how uubi. V m i  v. K im dd A m m a  (1) nnd SihM v Ghund v, DulpidUj S ingh  (9 ) uifod.

T h is  was a suit b y  the molrant of a religious endowment for 
recovery of an endowed properly alienated by one Balraj Gir, a 
previous molitmi, and for a deolaration that the deed of sale under 
■svliioh the alieuation was made was invalid, collnsive and ineffectual, 
One of the pleas taken in defence was that the suit m a  barred by\ 
limitatiou, and tlia principal point of law disoussed in aVppeal wm 
the question of limitation. The suit was ii)stitutod Ion the 3rrl 
Deoembar I8J)2. The facts and pleading.s are siiffioieritl';-'givou 
in the Jndgment of the High Coui't.

The plaintiff appealed to the High Court.

Mr. If. C. Bomerjee and Babti Umakali Mukerjee for tho
appellant.

Mr. Jackson and Babu Lahhmi Nami/an Slnghct for tho 
respondents.

Mr. Bomwijee.—The suit is not barred by tlio thi’oo years’
nils in ths Limitation Act. Art. 91 of Seliodalo II lian no
application to the present chum, as tie  oanoeliation of tlio deed 
of sale is not essential. Unni v. Kunchi Amma (1) following tho 
principle laid down in Sikher Chund v. Didputty Simjh (2) is in 
point. See also Stmdamm v. SeAammal (3) ; Ahdul Boliim v. 
Kivpamm Daji (4). [TfiBVELYAN, S., referred to a jud/i-inont 
recently delivered—Regular Appeal 103 of 1893, decided ijrd 
Jnly 1896.] That case lays down that it is to be seen in each 
case whether cancellation of the deed is an essential dement. 
The plea of adverse possession is also unfounded. Mvlji Bhnkhhai 
V. Itanohar Ganesk (5).

Mr. .ZflcfooK for the respondents.—Balraj after hia deposition 
held the property without any title ; ho was themforo in adv(3rse 
possession from 1873. The first mrqmligi was iu 18fi« j ilu\t

(1) I,, L. R,, 14 Mad., 20. (2) I .  L. E,, 6 G ak ., 363 (370),

(3) I. h . R,, 16 Mad, 311. (4) L L. II., 16 Bom,, 180.

(5) I. L . B,, 12 Bum,, 3a2.



ivag never paid off, and tte  possession of tlie defendants as 189C
zaripeshffkhrs also bocaine adverse. The case of Mulji Bhulabhai gggg
V. M tmliar Gaiiesh (1) is not good law, it gives a fresh stiu’t to tlio ShankaiiGib 
STicoessoi’. As to Art. 91, tho pliiiiitiff iu this case caauot succeed Eam Shiswak 
without sotting aside the deed of sale. The mohuut, Biili'aj, was 
not a stranger, and Ills acts arc valid so long as they are not set 
aside. The plaint and issaes show that cwioellauon is essential 
in this ease. Mahabir Pershad Singh v. HumJiur F m had  
Narain Singh (2). The Fnll Bench case of Meda Bihi v. Im m m n  
Bihi (3) supports this view. See also Jagadamla Chaodlirani v.
Dahhina Maliim Boy Choiodhri (4) ; Haghthir Dtjal Saht v.
SU kjja-Ld ilisser (5 ); and JatiM Ktmwar v, Ajit Singh (6). The 
cases of Unniv, KuncMAmma (7) and Siimlafam v. Sctliammal (8)
■were of a difierent nature. Busan AU v. Wmo (9) aud Rudha- 
hai V. Anantrao Bhagvant Deshpande (10) wore also cited.

Mr. Bonnerjee was heard in rojily.

The judgment of the High Court (Tkevblyan and BBVEELTsy,
JJ .) so far as it was material for this rojjort, was as follows

This suit was hrought by tlie pro,sent iiaohunt of the Kaples- 
sar Asthan in the Nepal Terai for the purpose of obtaining posses
sion of mouzah Mahtour, which is situate in the district of Tirhoot.
The plaint asks—

1 . That it may he declared that Mahtoar forms a duoiar 
estate belonging to the Kaplessar Aetlian,

2. That it may be declared tliat the deed of sale, dated the 
5th of March 1881, was altogether invalid and collusive and in- 
effeotnal, and that under it  the defendants have acquired no right 
in that estate.

3. Thai; the Court may be pleased to pass a decree in  favour 
of t|je plaintifl in respect to the satire mautak Mahtoiir, This- 
last prayer we read aiS a prayer for possession.

(1) I, L li., 12 Bom., 322. (2) I, L. B., 19 Oalc,, 629.
(3 ) I ,  I ,. K., CiAll., 207, (4) I  L . B., 13 Caio., 308.

■ (5) I. L, K,, 12 Oalo., M. - 
(C) 1 .1 . B., 15 Calc., 58; L. E., U  I .  A., U S.

(7) 6 Moo. I. A., 893, (8) I L ,  S., 16 M a i, 311.
(0) I. L. n ,, n  A ll., 45S. (10) I. L, U., 9 Bom., 108 (231).,
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1M0 The defendants plead that tlie suit is barred by limitation, and 
to o   ̂ tliey have aoqmred a rigbt by adverse possession. Thoy also 

SHAHKiuGiB tliat inouzah Mabtora is not deotar property, and deny all the 
Bam aremK allegations contained in the plaint. Lastly, they plead that tho 
CjtowDHM. they claim was executed for legal

necessity by the Iben mohunt of tbs Asthan,

The Subordinate Judge has held that the property in suit is 
deotar properly appertaining to tlie Asthan, but that the suit is 
harved by limitation, and that a portion of the money advanced by 
the defendants was actually applied for payment of the rents oi- 
the Asthan property and of debts due by the mohunt. He there
fore dismissed the suit.

There can be no doubt that this nwiiiah was deotar property. 
The sanad by which it was given many years ago, viz., 1166 
Fusli, to a mohunt named Harjih Gir who was a predeeossov of the 
present plaintiff in the mohaiitship, distinctly shows that the pro
perty was given for the purpose of the Asthan. I t was given to 
the mohunt as suoh, and the succession was prescribed to be in his 
disciples. The purposes of the trust were to feed fakirs and 
mendicants. This was a trust for charitable purposes, the s'aocos- 
sive occupiers of the mohuntship being the trustees.

We also agree with the learned Subordinate Judge in holding 
that mouMoIi Mahtour belongs to the Asthan Harlald, which is a 
dependency of Asthan Kaplessar. It is clear that the mohunt of 
Kaplessar was de jure mohunt of Harlaki.

A predecessor of the plaintiff in this mohnniship was one 
Bairaj Gir, He was deposed irom the ffiiddi by order of the 
Maharajah of JS'epal, on the 22nd of February 1873, It is the 
case of both sides that the Maharajah of Nepal had power to 
appoint and depose mohunts of the Kaplessar Asthan ; and as a 
matter of fact it IS clear that in his name such appointments''and 
depositions were from time to time made. It is not for us to 
consider the propriety of the action of the Maharajah of Nepal

The guddi of tliis Asthau was held upon a very unceri'ain tenure, 
and at the will of the Maharajah or his counsellors a mohunt might 
at any moment loss his office. On Bah-aj Gir’s deposition one 
Balwaat Gir succeeded him. Balwant Gir was succeeded by Shum
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<rir, but in 1886 an order w as made fot fhe reinstatem ent of Balraj. 189fl 
lied before be could be reinstalled, and a sanad w as gran t- Sheo 
he plaintiff. I t  appears from  tbe evidence in  this case tb a t ShaskabGib 
b Baliaj between 1873 and 1886 was neither de ju re  nor Ram Shbwas 

m obunt of K aplessar, he did not cease to exercise control 
r  the property belonging to Harlaki. The deed, which is the 
ject of the present suit, was esecated by Balraj in  1881 when 
was not de ju re  m obunt >of H a rla ti, although, as far as we can 
from the evidence, J ie  w as de facto  m obunt and had not ceased 
esersK e h is '^anctions as m obunt. On the 5th of M arch 1881 
executed a deed of sale of mouzah M ahtour in  favouy of the 

lefendants.

A lthough it  is unnecessary in  the view which we take of the 
facts of th is  case to determ ine the question of lim itation, we th ink 
it  desirable that, as it  has been argued, we should express our 
opinion w ith regard  to it. In  the first place it  is quite clear to us 
th a t there is no question of adverse possession. The only Avay in  
which i t  is attem pted to set u p  adverse possession is by adding the 
tenure  of M ahtour by Balraj, after his deposition in 1873, to the 
possession held by the  defendants since 1881, tha t is to say, by 
holding tb a t from 1873 the possession of Balraj became adverse.
B u t Balraj continued to bold, no t adversely to the endowment, b a t 
as de facto  trustee thereof. H e continued as m ohunt, and in  his 
dealing w ith the property in  1881 he acted in  tha t capacity. T hat 
being so, i t  is difficult to see how his action can in  any way be 
treated  as being adverse to the  endowment. A person who w rong
ly  holds as trustee and pretends to act as trustee cannot be entitled 
to  reprobate the righ t which he asserts and to contend th a t he 
holds adversely to his cestui que trust. In  our opinion this is per
fectly clear, and no question of adverse possession arises up to 1881.
A lthough the defendants had for some time held this land as zur-i- 
peshgidars they did not assert any righ ts adverse to the endowment.
E ven  if  the effect of th e  sale of 1881 were to start an  adverse title , 
twelve years had  not elapsed when the su it was instituted.

W e also th ink  tha t we m ust hold th a t A rticle 91 of the 
L im itation  A ct has no application to  the  present case. A  forcible 
argum ent was addressed to us on behalf of the respondents in  order 
to  induce us to hold th a t th a t Article applied, and a large num ber

6
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1896 of auttoi’ities were oitad to us. In no one of them do we find ttat 
— Article 91 has been applied to an alienation by the manager «t an 
S h a s e a h S ib  endowment, the manager of an infant heir, a Hindu 'widow, or any 
BiiiSMWAK other of the persona whose powers are placed in the same footing by 
Csowotbi, ijunoman. Pmattd Pander’s case (1), and the oases which follows 

the decision ia that case. On the contrary, in two cases we find 
express authorily that twelve years is the period of limitation 
in a case of that kind. Ihe case of Unni v. EunoM Amma (2) 
is a case in many respects similar to the present, and in a case 
in this Court, SihJiw Chund v. JDulpumj Singh (3), a Division 
Bench considered that Article 91 was inapplicable. If  the persoa 
who exeoutos the document had no authority in law to execute 
it, the plaintiff need not sue to set it aside, but may treat it 
as of no effect.

The nest question raised is as to the position Balraj oeoupied 
at the time of the execution of the deed in question. Ho was 
not de jure mohunt, but he was de facto inohunt of the subordinate 
Asthan Harlald to which Mahtour belonged. Wo boo no reason 
why tba obseryattoiis of tie Privy Connoil in Hunoomm Persau^ 
Pamlmjs case with reference to the manager for an infant hoir 
should not apply equally to a de facto manager of an endowment. 
The persons with whom the mohunt deals are not bound to look 
further than the authority which is apparent to them. It ia impos
sible to expect a person dealing with a mohunt who is in possession 
of laud in British territory to know muoh, or indeed to oavo much, 
about what action is from time to time being taken by the 
Nepal Eaj with regard to the status of the mohunt. At p.age 412 
of 6 Moore’s Indian Appeals their Loj'dships of the Pri?y Council 
say: “Upon the third point it is to ho obscrrod that under the 
Hindu Law the right of a hona fde  onoHia!)ranci6r wlio has taken 
from a de facto manager a charge on lands created honestlr for 
the purpose of saving the estate, or for the benoftt of the, estate, 
is not (provided the otromnstmwes would support the charge, had 
it emanated from a de facto and de jure miiiiagar) affocted by 
the waut of union of the de facto with the de jui-e title.”

The same reasons which would induce the Coart to support
(1) 6 Moo. I .  A., MS. ( 2 j  I ,  2 (._

(3) 1. Tj , B., 5 Cule., 3G3 (STO),
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the case of a cle facto manager of an iaftiiit heii' would, in onr 1893 
opinion, justify it in  supporting the case of a de facto m oliunt,' 
especially wlieve that m otunt Iiad recently been de jure mohmit, SiiAreAEQia 
and. the altoration of his rights had beea effected by a foreign isvwkK  
Gfovemment in the main with reference to territory witliiu the Guowdhm, 

jurisdiction of that Governmeat.

The- only ren^aining question is whether this deed can be 
supported as being based on necessity.

VOL. X2IV,] CALCUTTA SERIES. 83

[After considering the evidence on this question, -which is 
jaot inaiei'ial to this report, their Lordships contimied :] "Wo thiuk 
ihat this evidence shows that there was a necessity for the sale. 
There were in existence bonds whioh had been given for necessary 
purposes and which could be enforced, and there was a docree. 
The family of the defendants had for many years been financing 
this Asthan. They acted not only bond, fide, but it appears to ;ia 
they exercised a good deal of care in the different transactiona. 
There is nowhere in the case for the plaintijff anything to suggest 
that his predecessor on the guddi acted improperly in raising 
money or otherwise than for necessity.

We think therefore iiiat on the merits this appeal fails and 
must he dismissed with costs,

S. 0. c. Appoal dismissed.

July 37

Before Mr. Justice Macphrson and Mr. Justice S ill.

SABKUM ABU TOEAB ABDUL WAHBB A.ND OTEEBS (D El’BUDANTS) V.
EAHAMAN BUKSH A m  otqebs (PtAiNTiFfs). * , I®®?,

Res judieaior-Code o f Civil B m eckre (Aat X I 7  o f m3],moiian IS ,-  
Explanation {2)— Different mlseQt-mattm o f suiis—Limitation A d  (X V  
of XS77), Schedule I I ,  Aviicle 124—Suit for declaration of haradciri righu 
Subsequent suit fo r amrtion o f hlmdimi r ig U sS a le  o f ofioa to which 
ar: attached conduct o f religious worship, and perfomance of religious 
duties—MaJtomedan Law—Custom,

Seotion 13, Explanation (2) of the Oodo of Civil Procudiiro iipplies ov.ly 
to casea in wljicli the plain®, having on n fornu-r occii>:ioa siio.l for cci-l.din

•  Appeal from Appellate Decree No. 1401 of 189d, ngainat the tiecriM o£
B. H. Gi'flaves, Esq., Diatoiot Judge ol Pylliut, (]iUi;(I the 2S:h of lifty 1834, 
affirniipg the cleores ol Babu Kailasli Olmiyh'n Itoauiriddi', SuborJinato Judge
oI that Bistdot, dated the lOtli of Jaly 1893.


