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1896 for a term , to pay in terest a t a certa in  ra te , m ay, i f  m ade befori
~ A iiir  passing of the Act, bind him  so long as he continiaes ti

hold, bu t i t  does not attach to the land, when the term  *ha0 *rp-lQ *
CHASDR4 expired, and th e  holding by the ac t of the landlord passes in t 
bhubin' hands ; and if the landlord, after the expiry of the term , puf

up the holding to sale under the A ct, he puts i t  up subject to th
express proYisions of the A ct in  connection w ith it.

The case of Ishan Chunder Ghowdhry v. Chunder K an t Roy  ( 
is, we th ink, quite distinguishable. T hat was a case for a  pui 
tenure, which is a perm anent and a well know n description 
tenure, and the purchaser was held to be bound by the term s, 
the ‘pv.tni agreem ent so far a t all events as they  were consiste 
w ith the nature of a putni tenure.

The defendant is only liable to pay in terest a t the ra te  specifie 
in  section 67 of the Tenancy Act. The decision o f the Subordinai 
Ju d g e  is set aside, and the case m ust be sent back to him  in orde’ 
th a t he m ay determ ine w hat th a t in terest is according to the 
instalm ents stated in the plaint, and make a decree accordingly

The appellant will get his costs of this appeal.
H. w. Appeal allowed.

Before M r. Justice Trevelyan and Mr. Justice Beverley.

1896 BHEKA SIN GH  (P la .ik t if f )  v . NAKCHHfiD SIN GH  and  a n o th k r 
Ju ly  28. (D ebsndahts).*

Bengal Tenancy Act (V IIT  o f 1885), ScTiedule I I I ,  Article 3— 
Limitation— Suit by occupancy-raiyat fo r  possession.

Article 3 of Schedule I I I  of the Bengal Tenancy Act (V III  of 1885), 
prescribing' a limitation of two years, is not restricted to suits against the 
landlord alone ; it applies to a suit brought against a tenant with whom tlie 
land was settled by the landlord.

Ramjanee Bibee v . Amoo Beparee (2) and Chunder Kishore D ey v  
Majhishore Mozumdur (3) distinguished.

® Appeal from  Appellate Decree No. 822 of 1895, against the decree o 
Moulvie K. S, Fukhruddin Hosaain, Subordinate Judge of Patna, dated tt 
6th of March 1895, affirming the decree o f Babu Bhawa Charan Mukerje 
Munsiffi o f tha t district, dated the I7 th  of February 1893.

(1) 13 C. L. R., 55.
(2) I. L, R., 15 Calc,, 317. (3) 1, L. R., 15 Calc., 450.



T h is  su it was b rough t on the allegation th a t the land claimed 1896

ras a part o f the plaintiff’s ancestral J:asht in  a village in  the  d istrict Bhska ^
f  i^fonghyr ; th a t in  1885 the land was included in  Jaz ira  D um ra S in g h

1 the district of P a tn a  under orders of the Revenue authorities ; Nakcbhed
lat after the  death of the plaintiff’s father, the  officers of Govern- Singh .

lenfc refused to reg ister h is nam e as tenant, set up defendants 
os. 2 and 3 as tenants on the  land, and caused the  crops to be 
tached in  1297 and 1298 Fasli (1889 and 1890) ; th a t the  plain- 
® sent a notice to the  Collector of P a tn a  asking for registration 
his name bu t to no purpose, and that the term  fixed in  the  notice 
aired on the  3rd December 1890, The plaintiff accordingly 
jugh t this suit on the 29th Jan u a ry  1892 p ray ing  for recovery 
possession and mesne profits upon declaration of his occupancy 
h t. The Secretary  of State for Ind ia  -was m ade defendant No. 1 
the s u i t ; but i t  was stated on his behalf th a t he had no 

jection to the registration of plaintiff’s nam e and to the 
u rt’s aw arding possession to the plaintiff i f  the  Court consi- 
:ed it  proper to do so. The otlier defendants contested the  claim 
i  raised the plea of lim itation.

The first Court found that the plaintiff had a rig h t of occupancy, 
t tha t he was dispossessed by the acts of the servants of defen- 
a t No. 1 more than  two years before the institu tion  of th is su it ; 
d held th a t  the suit was barred under A rticle 3 of Schedule I I I  
the B engal Tenancy A ct.

T h^ plain tiff p referred  an appeal, bu t the appeal was dismissed 
the g\round th a t the  Secretary  of State, who was defendant in  
first Co art, was no t made respondent in  the  appeal.

O n a second appeal, the H ig h  C ourt (T r e v e l y a n  and Am e e r  
r .1.1-'i observed ; “ In  the first Court the Secretary  of S ta te

11 in terest in the subject-m atter o f  the  suit and stated 
perfectly indifferent to him  w hether the plaintiff or 
efendant in the case established the ir title  to the land .
>0. there was no decree against him, and the appellant 
e th ink, in  no t m aking him  party  to th e  appeal in  the  
. “ As he is not a necessary party  to the  appeal the
ge ought to have tried the appeal. W e therefore direct
5 go back, so th a t all m atters in  question in  the appeal 
1 by  the learned Ju d g e .”
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1S96 Aftei’ reiuiind, the Subordinate Judge of Patna tried  th(j 
TBukkT™ baitad  by limitatiou as t l i | |
SiSQH plaintiff failed to bring i t  \yitMn two years from the date oEliiii 

»>
NAKOHflED aispoasesswn.

The plaintiff appealed to the High Court.

Bahu Dioarka Nath Cliah'av3.Hi for the appellant.

Babu Kanmo, Sindhu Mukerjee for the respondents.

The judgm ent of the H igh Court (TuEYBLtAN and B uvE E L ai, 

J J . )  was as follows

This is an appeal from a decision ou remand.

The suit was brought b j  the plaintiff, claiming to bo an oceu- 
pajioj-raiyat, against the Seoretarj^ of State, who was his landlord, 
and also against a person who had been settled on the land by 
one of the officers of the Secretary of State. The Secretary 
of State put in an answer diselaiming any preference for the 
plaintiff or the defendant as his tenant.

The case came before the Munsif who found that the plaintiff 
had an occupanoy-right, but he dismissed the suit oa the ground 
that it was barred by limitatiou under Article 3, Schedule III> 
Paj't I  of the Bengal Tenancy Act. The plaintiff appealed, not 
making the Secretary of State a party to the appeal ; as far as the 
decision against the Secretary of State as to the suit being barred 
by limitation, is concerned, it  was final, not having been excepted 
to by the appellant. The learned Siihordiiiate Judge  dismissed 
the appeal on the ground that the Secretary of State w'as not 
made a party to the appeal before Mm. A  sccoml iippoiU was 
preferred, and a Division Bench of this Court held that under 
the circumstances the Secretary of State was not a necessary 
party  to the appeal, and therefore set aside the decree o f the 
Subordinate Judge and directed him to try  all questions on 
appeal. This has been clone, and the Subordinale Judge lias found 
that the suit, as it now stands as against the socond clefomknfc 
who was put in possession by the Secretary of State, is barred 
by limitation.

It is contended before us that Article 3 only ajjplies to a suit 
against the landlord, la  the first place this suit was brought 
against the landlord, and the High Court did aot M d  that tlis
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landlord was not a uecessary party to ilia suit. Tlje suit was ISDO 
disikiissed as against Mm on tiie ground that it was barred by '~~dhbka'~ ' 
limitation. But oven if -wo cotiU treat tlie suit at tliis sta^e of Sinqh

V,
the case as not being a suit against tlie landlord, we are not Nakohhbd 
prepared to say that tlie broad proposition contended for is coproct.
I t  is perfectly true that it has been held that this article is limited to 
suits "wliere the ouster complained of has been caused by the 
landlord or by .somebody aoliug in concert with him or at his 
instance. We are not awaro of any detision (there is none 
reported) which limits the article against the landlord alone, and 
holds that it does not apply to a sait against a person holding 
under the landlord. The omission to add the landlord as a 
party defendant would not in our opinion extend tlie period of 
limitation from two to twelve years. I t is the circumstance of 
the ouster, and the fact that a particular person has ousted the 
plaintiff, whioh give rise to the necessity of his proving his 
occupanoy riglit as against that person and therefore roake it 
necessary for him to sue to recover possession of the land claiming 
i t  to be held by him as an occnpancy-raiyat.

As far as we are aware, the effect of all the decisions and 
certainly of those cited to us to-day is not to restrict the articlo 
to suits against the landlord alone. The two cases referred to—
B,amjanee Bibee v. Amoo Beparee (1) and Chunder Kiahore Deij v.
Majkishore Mozxmular ("2) —were cases brought against persons who 
were trespassers not claiming under the landlord. Here we have 
a case brought against a teiraut with whom the land was settled 
by the landlord,

In  our opinion, the judgment of the Subordinate Judge is 
right, and the appeal must be dismissed with costs.

s. 0. 0. Appeal dismissed,
(1) L L. E,, 15 Oalc., 317. (2) I. L, R., 15 Giilc., 450.
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