
VOL. XXIV.] CALCUTTA SERIES. 27

M. Mahomed Yusuf, Babu Umahali Mukerjee, Rabu Tarit 
Mcjmn D as and M. Mahomed Hahihullah for the appellant.

M r. C. Gregory, for the respondents.

The judgm ent of the H igh  Court (T k b v e l t a n  and B e v b u l b y , 

J J . )  -was as follows :—

I t  is difficult to conceive of a case where the formalities of the  
law have been more neglected than  in  the present instance.

The suit was b rought against a minor. No guard ian  ad litem  
was appointed of th a t minor, ye t the case was allowed to proceed 
to decree. N o attem pt was made to serve the m inor w ith  a 
summons, bu t some attem pt appaiently  was made to effect service 
of notice upon the lady who had been appointed guardian by the 
Court under A ct V I I I  of 1890. Section 53 of th a t Act, amend
ing  the Civil P rocedure Code, expressly requires the  appointm ent 
of a guardian ad litem, w hether or not a guardian is appointed 
under A ct V I I I  of 1890, although that section gives precedence 
to the appointm ent of a guardian appointed under the provisions of 
th a t Act.

I t  is perfectly obvious th a t the  decree appealed against is bad 
and m ust be set aside, and the ease m ust go back to the lower 
Court in order tha t the m inor may be represented in  accordance 
w ith law, and  then the case m ust be retried. U ntil the m inor is 
represented in  accordance w ith law no proceedings had can be 
binding upon him .

S. c. c . Appeal allowed.
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Before Mr. Justice Ghose and Mr, Justice Gordon. 

MAHANUND GHUOKERBUTTY a n d  a n o t h e r  ( D e p e n d a n t s  N o s .  2 & 3) 
V.  BANIMADHUB CHATTBRJEE a n d  o t h i s r s  ( P l a i n t i f f s )  

a n d  o t h e r s  ( D e f e n d a n t s ) .  ®

^engal Cess A c t (Bengal A ct I X  oj 1880), section 47— Decree fo r  Arrears 
o f C e s s S a le  in execution o f decree. Effect of.

Although the procedure for the realization of cesses may be the same 
as the procedure laid down fo r the realization of rent due upon the tenure, 
yet it does ho t necessarily follow that the effect of a sale fo r cesses should

** Appeal from Original Decree No. 270 of 1894 against the decree of 
Babu Debendra Lai Shome, Subordinate Judge of Manbhoom, dated the 
27th of Ju ly  1894.
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Iggg be tlie same as that of a  sale for arrears o f vent for whioTi the tenure llself
■ is liable to  be soU. Vmachurn Bag v. Ajadannissa Bibee (1) followed.
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MahanawD
Chuokbr- Notwithslanding, therefore, that section 47 of the Cess A ct, 1880,

BDTTir pTovides that “ every holder of an estate or tenure to whom any sum may
B a n i w a d e u b ^® payable under the provisions of this Act may recover the same with 
C h a t t e e j e e . interest a t the rate of twelve and a iialf per centum per annum in the same 

manner and under the same penalties as if the same were arrears of rent 
due to him ,” the effect of a sale by the Collector in execution of a 
decree for cesses against some of the owners of a tenure is not to convey 
to the purchaser the whole tenure, but only the right, title and interest of 
the particular persons against whom the decree had been obtained.

T h e road cess and public works cess payable for the s ta re  of 
the plaintiffs ia  a certa in  m o u za  having fallen into a rrea r the 
defendant No. 1 b rough t separate suits against them for the ir 
respective shares of the  cesses, and obtained decrees. He then 
institu ted  against some of the o ther defendants a suit for re- 
coverv of the  cesses due for the entire moma, and inJ  •'

execution of this decree he caused the entire mouza to be put 
\ip for sale, and it  was purchased by the defendants Nos. 2 and 
3, the  appellants. The plaintiffs then  brought a su it for a 
declaration th a t the sale did not affect the ir shares of the mouza- 
The Subordinate Ju d g e  decreed the suit. The defendants 2 and
3 appealed.

D r. R ash Behari Gltose and Babu Digamber Chatterjee for the 
appellants.

B abu Dwarkanath Chucherhutty for some of the respondents ; 
B abu H em  Chunder Banerji and B abu R am  Churn M itter for 
others.

The judgm ent of the Court ( G iio s e  and G o r d o n ,  J J . )  was 
as follows:—

W e th ink  th a t the  C ourt below in this case has arrived a t a 
p roper conclusion.

The whole question discussed before us by the  learned v a til  
for the appellants is as to  th e  effect of the  sale held by the 
Collector in  execution of a decree under A ct X  of 1859 for cesses 
against certain  of the owners of the tenure in respect of which 
the cesses were due, tha t is to say, whether i t  was a sale of the

(1) I. L. R., 12 Calc., 430.



tenure ilself, or sim ply  tho rig h t, title  and in terest of tlie persons 1896 
agiuiist whom the said decree had been obtained. Maiiantjnd

CnTJGKKK"The contention of the appellant depends entirely upon tho butty 
construction to be pnt tipon section 47 of Bengal Act IX  of 1880.

% , . BAMIMADnim
That section runs tlin s: “ Every holder ot an estate or tenure to Oua'i'tbbjee.- 
-whom any sum may be payable under the proYisions of tliis Act 
may recover the siime ■with interest at the rate of twelve <and half 
per centum per a n n im  in the same manner and nnder the same 
penalties as if the same were arrears of rent due to him.”

I t  has been contended that when the Legislature says that the 
cess may be recovered in the same manner and under the same 
penalties as if the same were arrears of rent due to the landlord, 
it means that the same incidents which attach to, and follow upon, a 
sale for arrears of rent for which the tenure itself is liable to be 
sold, equally attach to a sale for cesses, and that, therefore, Iho 
sale at which the defendants-appellants purchased the property 
conveyed to them the whole tewiro, and not simply the right, title 
and interest of the particular individuals against whom the decree 
for cesses had been obtained.

We are, however, unable to accept this argument as eorrect.
We think that, although the procedure for the realization of 
cesses may he the same as the procedure laid down for the 
realization of rent due upon the tenure, yet it does not necessarily 
follow that the effect of a sale for cesses should bo the same as 
that of a sale for arrears of rent for which the tenure itself is 
liable to be sold nnder section 105 of Act X  of 1859. We 
observe that this is the view that was substantially adopted by 
a Division Bench of this Court in the cuse ot Umacliurn Ba^
V. Ajadannism Bihee (1) whore the learned Judges had, amongst 
other matters, to construe the  meaning of section 25, Aot X  of 
1871, th e  language of which (so far as the questioJi wa are 
notv dealing with is concerned] is substantially the same as that 
of” section 47 of Bengal Aot IX  of 1880. '

We think that wliid the dofondatifs-!i])p('lk7ifs have purchased 
in this case is, not the ienure ilseli', hut iiiiiply Iho right, liile and 
interest of the particular individuals against whom the decree 
for cesses had been obtained.

(1) I. L. R., 12 Calc., 430.
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I t  has been found by tlie Court below that the plaintiffs aro 
entitled to a 9-anna sharo of the teum-e, and no attem pt has Ijcen 

CiraoicER- made before its to question the finding of the lower Coiii’t in
BDTTV ,, , ,

that respect.

CaA?reR™if. follows, therefore, tha t the decree of the lower Court
should be affirmed and this appeal dismissed w ith costs. Th© 
Maharajah is entitled to separate costs.

g . •̂ r. Appeal dismusnd.

Before S ir  W . Comer P e th m n i,  K t ,  C h ie f Justioe, and Mr. JnaUca R a m p h d . 

ESOOP HASSHIM DOOPLY akd AifOTHEi! (P laih tiffs) Ii'A'MMA 
, 189G  ̂ biB I alias MAH POH and oTnmiS (DsmsuDANTg).«

■ A p pea l-L ow er B u r m l  Courts A o t { X I  o f  !S89), m iio n  40-~ B tirm ah  Oouris 
A ct ( X V H  o f  1S75), seatian 4 9 ^ 1 ‘rohite  a m h A d m in is tra tin n  A c t  
(■p o f  IS S l) ,  ssctioM S and 8B— Code o f Civil Procedure (A c t X I V  o f  
ISSS), sectioJis S9S and 6 U — F in a l d ie m  passed h j  iho Meoorder n f  
Rangoon in (he m rc is e  o f  Original Civil J iim dicU on  where the m h m  

o f  the Bul^eet inaiter o f  the m il is above ten thousaml rupees.

A decree passed liy the Eecorder oE Eatigoon, in a suit fo r  g ra n t ol: proliato  

o f a will, is a final decree passed by him in tlioosoroiRO o£ O righm l C ivil 

Jurisdiction.

No appeal lies to tlia H igh  Court from  a  final tleovoa panned by Iho 
Becm'dor of Eaugoon in the  exeroisa o f  Oi'igimvl Civil Ju risd ic tion , wlnii'o 
the value of the Bubject-matter o f tlio Bait is  above ton thousaiiil riipooti, b u t  
aa appeal lies to H er M ajesty in Council.

OsE Esoof Hasshina Dooply aud anothev songlit to propoxfnA 
ihe will of one Mahomed Ibrahim  Dooply, wlio died on the 
17th ^Toveniber 1894. The alleged will was dated the lOt.h 
October 1894. Caveats were entered on behalf of the widow 
and five daughters of the testator. Xho cavoators objected to the 
grant of the probate of the will, on the ground th a t the toatator 
a t the time of its exeention was of snoh feeble m ind tlmt ho was 
incapable of nndorstanding the natnre of tlie act. Tlio vuliioi- o f 
the estate was above sis la lhs of rupees. The learnod llocoi'clm' o f 
Rangoon I'ofnsed to grant probate and dismissed the suit, hold ing 
,that the testator was not in full possossioa of his scnMii’whoii 1iq 
.executed the w iil

•Appeal from Original Decree No. 194 of 189f5, again«fc th« <k«ao oE 
W. F. Agnew, Esq., Keoorder of Rangoon, dated the fitli of April 1805.


