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The view tlmt we adox>t in tins case fiiidd snpport from 
the, several oases refeited to -qs in tho courso of the argument-, 
iiamelyj tlio cases of Burjorji Gursetji PanUiaki v. Muucherji 
Kuverji (1), Ghoclamharam Chetty t . Karunahjamlangapnhj Tavev
(2), JJinonath Mooherjee v. Dchnalh 3/vllkk  (o), ami Luchmissur 
Sintjh Y. Ihiklw ( i ) .  In  tlio last mentioned case it was hold that 
a d o w l  containing only a portiou o f  the terras iipoii -whioli ei 

new lease or settlement was to be granted was not a lease or 
an agreement for a lease within tho meaning of tho Begistration 
Act.

Certain other points have heen discussed before ns by the 
learned 7iikil for tho a])pollaut; but wo do not thiiik it necessary 
to express any opinion upon them.

The result is, that the decree of the Conrl below, so far as it 
holds that the plaintiff is entitled to rp cover rent at the rate of, 
lls. 1,501 a year, aa mentioned in the original putn i leaso of the 
year 1286, should be set aside. The decree -will be at the 
reduced rate.

Under the circumstances of the case, we direct that each party 
do bear his own costs.

H. W. Ap}^eal allowed.
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Befon J/)'. Justke Trmhjan and Uv, Justice Beverhy.

DAKESIIUK PERSI-IAD NARAIN SINGH (DiwENnAST) v. EEWAT 
MEH L'ON AND OTIlElia (PlAlNTlFra.)® 

Oiuirdian— Gitardkm fill litem—Guardians and Wards Act (VITT nflSSO'),^ 
section SS— Civil Procedure Code, section MS, as amended hj section of 
Act VIII of m o.

Seotiaii BS of Act VIII of 1890, amemlitig tho CocId of Civil Prooedui'c, 
exprensly requires tlio appointmoiit of a guardian ad  litem, wliotlior or not a 
guardian is appointed uiidev Aot VIII of 1890,

!̂ n u suit ngdinsli a iiiiiinr, tho suminonB vvob iiltoinptod to ba sorvBtl on isia 
gnardian appointed undai' Aot VIII of 1890, but no guaixliaii a d  litem  wna

* Appeal from Original Doorea 1̂ 0. 51 o£ 1895, agaiuRt tlm daaroo of Bubn 
Upondra Cliundra Miilliok, Subordinate Judge of'Patna, dated tlie 20th of 
Novdiubar 1894.
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(2) 3 Mad. H. C., B42.
(4) I. L. R,, 7>Calo,, 708.
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appointed in the suit. The suitwufl decreed ex parte, no one having appeared 
' fo f'the minor. Held, that the decree must be set aside and the casa sent back 

in order that the minor iniglit be represented in accordaace with law aiid.*the 
case retried.

T h e  plaintiffs in  this suit alleged in  the ir plaint th a t during 
their m inority  a suit was b rough t against them  hy  the fa ther and 
Tincle of the  defendant D akeshur Pershad, in which they were not 
legally rep resen ted ; th a t the su it was compromised by  th e ir  
00-sharers in  collusion with the plaintiffs in  th a t suit, and a decree 
passed on the basis of such compromise ; tha t the defendant had 
taken  out execution of the decree and the plaintiffs’ jo in t ancestral 
property was about to be sold in  executioa. The prayer was for a 
declai’ation th a t the plaintiffs’ righ ts  were not affected h j  the 
decree.

The defendant (No. 1), D akeshur Pershad, wap a m inor under 
the guardianship of his m other D eom urat K oer, who was appointed 
guardian under the G uardians and W ards Act (V II I  o f 1890). The 
defendants 2 and 3 were the plaintiffs’ co-sharers, who were charged 
with having  brought about the collusive compron^ise m entioned 
above.

Summonses and notices were issued to the defendants and  an 
order was recorded in  the order sheet as follows 
7-11-94. “ House service of sumuionB was effected on the defendatit No. 1,

on the 4th October last, and on the defendants 2 and 3 on the 12th Octo­
ber last.” —

“ The defendants on legal service of summonses have not appeared ; 
case is decreed ex parte, Tliere is no need of fram ing issues. Plaintiffs si 
adduce evidence to-morrow.”

In  his judgm ent the Subordinate Ju d g e  said ;—
“ The service of summons on the defendants is proved, but they have 

entered appearance, the case therefore proceeds ex parte against them.

“ The testimony o f witnesses examined on behalf of the plaintiffs covi 
w ith documentary evidence proves plaiatiffs’case and claim. I t  has 
shown that Dodraj and Nirpal (defendants 2 and 3) had no power to  alienate 
the joint fam ily property, and that the compromise filed in the previous suit 
was purely personal.

“ Plaintiffs’ suit is accordingly decreed ex parte  with costs and interest ^t 
6 per cent, per annum.”

The defendant No. 1 th rough  his guardian D eom urat K oer 
preferred  an appeal to the H ig h  Court.
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M. Mahomed Yusuf, Babu Umahali Mukerjee, Rabu Tarit 
Mcjmn D as and M. Mahomed Hahihullah for the appellant.

M r. C. Gregory, for the respondents.

The judgm ent of the H igh  Court (T k b v e l t a n  and B e v b u l b y , 

J J . )  -was as follows :—

I t  is difficult to conceive of a case where the formalities of the  
law have been more neglected than  in  the present instance.

The suit was b rought against a minor. No guard ian  ad litem  
was appointed of th a t minor, ye t the case was allowed to proceed 
to decree. N o attem pt was made to serve the m inor w ith  a 
summons, bu t some attem pt appaiently  was made to effect service 
of notice upon the lady who had been appointed guardian by the 
Court under A ct V I I I  of 1890. Section 53 of th a t Act, amend­
ing  the Civil P rocedure Code, expressly requires the  appointm ent 
of a guardian ad litem, w hether or not a guardian is appointed 
under A ct V I I I  of 1890, although that section gives precedence 
to the appointm ent of a guardian appointed under the provisions of 
th a t Act.

I t  is perfectly obvious th a t the  decree appealed against is bad 
and m ust be set aside, and the ease m ust go back to the lower 
Court in order tha t the m inor may be represented in  accordance 
w ith law, and  then the case m ust be retried. U ntil the m inor is 
represented in  accordance w ith law no proceedings had can be 
binding upon him .

S. c. c . Appeal allowed.
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Before Mr. Justice Ghose and Mr, Justice Gordon. 

MAHANUND GHUOKERBUTTY a n d  a n o t h e r  ( D e p e n d a n t s  N o s .  2 & 3) 
V.  BANIMADHUB CHATTBRJEE a n d  o t h i s r s  ( P l a i n t i f f s )  

a n d  o t h e r s  ( D e f e n d a n t s ) .  ®

^engal Cess A c t (Bengal A ct I X  oj 1880), section 47— Decree fo r  Arrears 
o f C e s s S a le  in execution o f decree. Effect of.

Although the procedure for the realization of cesses may be the same 
as the procedure laid down fo r the realization of rent due upon the tenure, 
yet it does ho t necessarily follow that the effect of a sale fo r cesses should

** Appeal from Original Decree No. 270 of 1894 against the decree of 
Babu Debendra Lai Shome, Subordinate Judge of Manbhoom, dated the 
27th of Ju ly  1894.
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