
18P‘5 placed on the record, and the defendants were ordered to pay to
~ O resjn ihe plaintiffs fis. 7,000 with interest and costs of suit, The

Lachmi Oourt decree simply dismissed the snit -with costs in Soth
N arain Courts. The proper course now will he to discharge the decree of 

Acgdbwaia. H igh O o u rt; to order the defendants to pay the costs of 
appeal in that C o u rt; to vary the decree of the first Court by 
substituting the sum of Rs. 9,000 for Es. 7,000 ; and in  other
respects to affirm that decree. Their Lordships will humbly
advise H er Majesty in accordance -n'ith this opinion. The 
respondents m ust pay the costs of this appeal.

J p p ^ a l  a llow id . 
Solicitors for the appellants : Messrs. Wrentmore Smnhoe. 
Solicitor for the respondents : M r. J . F . Watkins,
C. B.

A PPE L L A T E  CIV IL.

TO TEE INDIAN LAW RKPdUTS. iVuL, X X I V

jggg Before Mr. Justice Ohose and Mr. Justice GonJon.

J a n e  16. sa tY E S H  CHUNDBE SIRCAE AND ANOTIIBEl, M liTO B , BV H IS  M o T H E H

M aTAKGINI DBJ3I (DifsndajvTS) i'. DHUNPUL SIBGH 
( P l a i n t i f f ) . *

Leasi— Suiiequeni written agreemeni to abate rent— Variation o f  lease— 
'JVcmi/er o f Property Act (17  o f JSS3), xecdon 107~Evidence Act 
( /  o f 18T0), section 82—Registration Act { I I I  o f ISTt],sections 17 and IS.

In the year 1879 the plaintiff granted a lease of certain lands to the father 
of the defendantB. In May 1889 he agreed in writing to allow the defend­
ants an abatftnieiit of rent to the extent of Bs. 100 per annuin. This agree­
ment was not registered, but was staled in the plaint in a preTious suit brought 
by the plaintifi. He Bubsequently brought a suit against the defendanta 
for the recovery of the entire amount of the original rent.

HeM, that tho defendants could rely on the agreement, and that section 
92 of the Evidence Act (I of 1872) did not apply to it.

ffefd, also, that the agreement did not operate aa a lease, bnt m yely a 
variation o£ tho lease, and that, therefore, registration was not necessary!

jffeid, therefore, varying the order o f the District Judge, that the/decree for 
the entire atnoant o f the original r«nt must be set aside, and a decree mada 
for the amount o f  rent due at the reduced rata.

* Appeal from Original Decree No. 344 of 1894, against the decree of 
J. Whitmore, Eeq̂ ., Distriat Judge or Beerbhoom, dated tho 18th of 
August 1894.
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T h e  plaintiff sued the defendants for rent due uudev a.putni 
lease executed in the year 1879, a t the rate of Ks. l ,5 0 i {ler 
aunum. The defendants pleaded that iu  May 1889 the plaintiff 
had agreed ia writing to reduce their rent to Rs. 1,401 per annum, 
and that he had himself referred to this agreement in  his plaint in 
a previous suit. The plaintiff’s case, as to this agreement, was 
tha t the defendants procured it  from him by fraud and mis­
representation, and that it was inoperative by reason of the fact 
that it was never registered. The lower Conrt found against the 
plaintiff on the question of fraud, but held that the agreement 
■required registration in order to become operative; and the 
D istrict Judge therefore made a decree in favour of the plaintiff 
for the whole amount claimed by him.

The defendants appealed.

Dr. Rash Bekari Ghose and Babu Karuiia Situlku Mukevji 
for the appellants.—The defendants are entWled to rely on 
the written agreement by th ^  plaintiff to accept a reduced 
rent. I t  does not constitute a new lease ; i t  is merely a release, 
by the landlord, of part of the rent payable under the lease. 
A t the time the lease was granted, namely in 1879, no lease 
%vas required to be in 'writing ; although, if a lease "was written, 
it had to be registered. The lower Court should not have held 
registration of this agreement to be essential, but should have 
allowed the defendants to rely on the plaintiff’s admission of th e  
agreement without producing it, as was done by the H igh Court 
of Madras ; Ghedambaram Chetty v. Karanalyavalangapuly Taver 
(1). The agreement having been admitted by the plaintiff in  hia 
former plaint, effect should be given to it ; Dinonath Mookerjee 
V. Bebnath M ullkh  (2 ) ; and that without requiring the defend­
ants to produce it, for the agreement is properly admissible ia  
evidence ; Burjoyji Cursetji PanthaU  v. Muncherji Kiiverji (3). 
Agafti, section 92 of the Evidence Act does not affect the case. 

'W e are not seeking to vary the terms of a written agreement by 
an oral agreement, and that is all that section 92 deals with ; but 
we are relying on the plaintiff’s own statement. He admits all that 
w eiave  to prove ; and therefore the agreement is admissible under 
section 65 of the Evidence Act. Since this agreement coatained

(1) 3 Mad. H. G,, 342. (2) 14 W. E., 429.
(3) I. L, R., 5 Bom., 143.
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1896 a portion only of the term s upon which the new lease o r se ttlf-
~  ̂ TYESH m eut ^¥as to be granted, it  was neither a lease nor an agreenaent 

C h u k d e r  a. lease w ithin the m eaning of the R egistration A ct, and 
V, consequently was admissible in  evidence w ithout having  been 

registered, Luchmissur Sinph v . Dakho (1). [G h o s b , J .— Section 
92 of the Evidence A ct alone is no answer to your case. B ut 
how if  i t  is read with section 107 of the Transfer of P roperty  
A ct ?] S till i t  does no t affect the case. The agreem ent to reduce 
the ren t does not am ount to the creation of a new lease, nor to a 
surrender, by operation of law, of the old one. I t  is sim ply a 
release of portion of the r e n t ; and ren t is not land or an in te rest 
in  land.

B abu Srinath Dass (with h im  Babn Saroda Churn M itter and 
Babu Pram athanath Sen) for the  respondent.—I t  is tru e  th e  
plaintiff agreed to reduce the r e n t ; but he is no t bound for ali 
tim e ; he is at liberty  to change his m ind. The question is, w hether 
he had by any act of his le g a l l /  bound him self to th is reduction. 
H is case is that, i f  the agreem ent is binding, i t  creates a new 
lease, which, being made after the  Transfer of P roperty  A ct came 
in to  force, m ust be registered. H e sues on the old contract, 
and m ust do so : he cannot sue on the new agreem ent, because 
it is not registered. The orig inal contract has no t been rescinded ; 
all that the plaintiff has done is to accept a lower re n t for a 
tim e as a favour to the  defendants.

D r. Rash Behari Ghose in  reply.
The judgm ent of the  C ourt ( G h o s e  and G o r d o n , J J . )  was 

as follows :—

This appeal arises out o f a suit for rent. I t  appears th a t th e  
defendants’ father obtained a p iitn i lease from the plaintiff, on the 
26th Assin 12t^6 a t a jam a  of Rs. 1,501. The plaintiff, however, 
states in  his plaint th a t subsequently the defendants, upon a false 
representation tha t the gross ren tal of the property had  decrtia^edj 
obtained a le tter from him, the plaintiff, reducing the ja m a  by 
R s. 100 a  year, on the 18th Je y t 1296, corresponding to the 31st 
M ay 1889 ; bu t th a t they did not execute afresh  kabuliyat agreeing 
to  pay the reduced jam a. The plaintiff adds th a t the said letter, 
g ran ting  an abatem ent of the  jam a, was obtained by fraud and

(1) I. L. E ., 7 Gale., 708.
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v ithout any consideration ; and tha t, being an unregistered 
document, it  is inoperative according to law. H e accordingly ~  
claRns ren t from  1297 to 1300, a t the full ra te , nam ely R s. 1,501,
plus  cesses, <fec.

Tiie defence of the defendants is th a t the abatem ent of ren t by 
Rs. 100 a year was not obtained by any m isrepresentation  of 
fa c ts ; but th a t there  were good grounds for such abatem ent 
being allowed, and th a t the le tte r of the 18th J e y t  1296 did not 
in  law require registration.

The Court below has held that the le tter in  question is evidence 
of a substituted contract, and th a t it  required registration  ; and 
tliat, because i t  was not registered, it  is not operative in  law. The 
D istrict Ju d g e  has accordingly given the plaintiff a decree a t the 
full ra te  of E s. 1,501 a  year from a certa in  po in t of time 
mentioned in  his judgm ent, the tim e when he has held the 
defendants had notice th a t the plaintiff m eant to  adhere to the 
original rate of re n t as contained in  the pu tn i pottah  o f 1286.

A gainst th is decree the defendants have appealed to this Court.

I t  appears to  us th a t if  the fact of the abatem ent was a m atter 
in  issue between the parties, and the success of the  case set up 
by th e  defendants depended upon the production and proof of the  
le tte r of the 18th J e y t  1296, then  no doubt the  question 
w hether it required reg istration  would arise ; b u t it  seems to be 
clear tha t there  was no such issue between the parties in  the 
Court below. That an abatem ent was actually made in  the jam a, 
and the le tte r in  question given, the  plaintiff adm its in  the p lain t ; 
and we find upon a reference to his p lain t in  a previous suit 
between the parties, bearing  date the 13th Septem ber 1890, tha t 
he adm itted there  also in  distinct term s th a t he had  g ran ted  an 
abatem ent of ren t to the  defendants, to the  extent of Es. 100 a 
year, from  the year 1295, and  th a t from  th a t year the defendants 
wese bound to pay to the plaintiff ren t at the  ra te  of E s. 1,401 
a year. Indeed, the fact of the abatem ent having been allowed 
to the defendants was conceded on all hands ; and i t  was not 
therefore essential for the success of the defendants’ case th a t they 
should have produced the le tte r g ran ting  the abatem ent and  to 
have proved the same. No doubt, if  this le tter was all the evidence 
in support of the position, tha t abatem ent to the extent of Rs. 100
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a year had been allowed by tlie plaintiff, then no doubt tlie 
defendants eould not succeed ia  their defence unless they p ro ­
duced and proved the letter itself, and then no doubt also 'the 
question of registration would be im portant. B u t th a t is not the 
case here.

The plaintiff, as has already been mentioned, sought to  avoid 
the effect o f the  abatem ent that he had allowed by alleging that it 
had been obtained by the defendants by means of fraud and upon 
m isrepresentation of facts, and th a t it was w ithout any considera­
tion. B oth  these points were found against the plaintiff by the 
C ourt below ; and no contention has been raised before us on 
th a t score by the  learned vakil for the  respondent ; and wej 
th ink , we m ay therefore take it th a t there wag no m isrepresenta­
tion a t  all on the part of the defendants when they obtained the 
abatem ent of rent, and th a t there was good and valid consideration 
for such abatem ent. The learned vakil for the respondent has; 
however, referred us to  section 92 .o f  the Evidence Act, and to 
section 107 of the Transfer of P roperty  Act, and 'has contended 
th a t the  original lease of the year 1286 could not be varied by 
any oral agreem ent, and tha t the agreem ent on the part of fclie 
plaintiff to  allow an abatem ent of ren t m ust be regarded as a 
lease w ith in  the m eaning of section 105 of the Transfer of 
P ro p erty  Act, and as such, requiring to  be reduced to w riting  
and to be registered.

W ith  regard  to the contention based upon section 92 of the 
Evidence Act, all that we need say is, th a t the defendants do 
not in  this case seek to prove any oral agreem ent between the 
parties. The agreem ent that had been come to is adm itted by 
the plaintiff himself, and, thei’efore, i t  seems to be obvious that 
section 92 of the Evidence A ct does not operate as a bar to the 
plea raised by the defendants.

Then as regards the contention based upon section 107 of Jthe 
T ransfer of P roperty  Act, i t  seems to us th a t it has no applica­
tion to  the present case ; for the agreem ent allowing the abatem ent 
does not operate as a lease. No doubt i t  purports to  vary to 
some ex ten t one of the  term s of the lease ; bu t th a t is all. I t  
seems to us, therefore, tha t i t  was no t absolutely necessary th a t 
the agreem ent should have been reduced to w riting or registered.
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The view tlmt we adox>t in tins case fiiidd snpport from 
the, several oases refeited to -qs in tho courso of the argument-, 
iiamelyj tlio cases of Burjorji Gursetji PanUiaki v. Muucherji 
Kuverji (1), Ghoclamharam Chetty t . Karunahjamlangapnhj Tavev
(2), JJinonath Mooherjee v. Dchnalh 3/vllkk  (o), ami Luchmissur 
Sintjh Y. Ihiklw ( i ) .  In  tlio last mentioned case it was hold that 
a d o w l  containing only a portiou o f  the terras iipoii -whioli ei 

new lease or settlement was to be granted was not a lease or 
an agreement for a lease within tho meaning of tho Begistration 
Act.

Certain other points have heen discussed before ns by the 
learned 7iikil for tho a])pollaut; but wo do not thiiik it necessary 
to express any opinion upon them.

The result is, that the decree of the Conrl below, so far as it 
holds that the plaintiff is entitled to rp cover rent at the rate of, 
lls. 1,501 a year, aa mentioned in the original putn i leaso of the 
year 1286, should be set aside. The decree -will be at the 
reduced rate.

Under the circumstances of the case, we direct that each party 
do bear his own costs.

H. W. Ap}^eal allowed.
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Befon J/)'. Justke Trmhjan and Uv, Justice Beverhy.

DAKESIIUK PERSI-IAD NARAIN SINGH (DiwENnAST) v. EEWAT 
MEH L'ON AND OTIlElia (PlAlNTlFra.)® 

Oiuirdian— Gitardkm fill litem—Guardians and Wards Act (VITT nflSSO'),^ 
section SS— Civil Procedure Code, section MS, as amended hj section of 
Act VIII of m o.

Seotiaii BS of Act VIII of 1890, amemlitig tho CocId of Civil Prooedui'c, 
exprensly requires tlio appointmoiit of a guardian ad  litem, wliotlior or not a 
guardian is appointed uiidev Aot VIII of 1890,

!̂ n u suit ngdinsli a iiiiiinr, tho suminonB vvob iiltoinptod to ba sorvBtl on isia 
gnardian appointed undai' Aot VIII of 1890, but no guaixliaii a d  litem  wna

* Appeal from Original Doorea 1̂ 0. 51 o£ 1895, agaiuRt tlm daaroo of Bubn 
Upondra Cliundra Miilliok, Subordinate Judge of'Patna, dated tlie 20th of 
Novdiubar 1894.
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(1) I. L. E., 6 Bom., 143. 
(3) 14 W. a., 429.

(2) 3 Mad. H. C., B42.
(4) I. L. R,, 7>Calo,, 708.


