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HURRI BHUSAN MUKERJI (Derespaxr) v. UPENDRA LAL
MUKERJI sxp ornsss (PLAINTIFES).

[On appeal from the High Court at Caleutta.]

Limitation Act (XV of 1877), Schedule II, Asticles 92, 88 and 118—Suit
to seb wside wdoplion —Comsarcend fndings upor an issue of fact—Privy
Couneil, Practice of—ddaiissinn on wppeal of evidence vejocted by lower
Court.

The merfﬁs of a claim depended upon the authenticity of an anumati patro

1 of permission to adopt) alleged to have been given to a widow by her
husband, wgim died in 1832, She first adopted in 1884 a boy who soon after
died, She'then, in 1887, adopted the appeilant, whose adoption the reversion
ary heir oﬁ her husband brought this suit, in 1888, to have set aside.

Held that neither Article 92, nor Artiele 93, of Bchedule II of the Limita-
tion Act, X[V of 1877, was applicable to bsr the suit. There had been no
“iggue " of the instrument, the @uumati putro, within the meaning of the
~ former Artiele, the term  issue " having no application to such & document.

"Phere had not, within the meaning of Articls 93, before this suit, been any

- attempt to enforen the Insirmment agajnst the plaintiffs,

Article 118, a8 the sait had been brought within due lime after the adop-
tian, did not har it.

The first Coutl, fonnd that the ins{rument was nol gennine, The High
Canrt, on appeal, npheld  this finding, but had considered relovant, and had
admitted in evidenes documents rejected by the first Court when tendered
by tho appellant.  This recoption of evidence afforded no reason for meking
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1896 the case an exception to the application of the r
Commitlee, against the disturbance of concurr
nggflfl issue below,
MUukERSI

o APPEAL from a decree (July 14th, 18
UrenpBA  affirming a decree (July 22nd, 1889) of
Las
Mukersr. Of Nuddea.
The suit out of which this appeal arose was

29th September 1888 by the reversionary heirs
Hindu proprietor, Chunder Bhusan Mukerji, w
29th September 1832, leaving & widow, Tarini,
fendant. The plaintiffs claimed to have her ad
second defendant, Hurri Bhusan Mukerji, set aside, on”
that Chunder Bhusan had given no authority to t
to adopt a son to him ; and they alleged that an anu
represented by her to have been executed by him on
September 1832 was a fabricated document. The Co
had concurred in finding that Chunder Bhusan M
not, in fact, executed it. And the principal questiol
appeal were, first, whether it should not be dealt w
appeal in which the practice of not disturbing e
decisions on fact might be disregarded, because the Hi
had accepted as relevant evidence certain documents -
first Court had rejected ; secondly, whether the suit was
not, barred by time.

In 1832 Tarini, being then very young, was not'
her husband’s house at Birnaghar, Ranaghat, and was
when he died there'; but was living with her father
family, the Roys, at Santipore. Under the alleged anum
‘she adopted no son until 1884 ; but a son, adopted by
that year, having died soon after, the adoption now in disp
made by her in 1887.

The plaintiffs were the respondent, Upendra Lal M
and his minor brothers, of whom he was the next frie:
the record ; and another plaintiff was Nilratan Muke
cousin. The first defendant, Tarini, died pending this a
and the second defendant, Hurri Bhusan, the adopted

was then represented by a guardian ad litem, Girendra
Mukerji.
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i
The relationship of the parties appenrsin the following table :—
it i
aiea"}ﬁ‘é’g‘f" WMkerji
!

| i
Doorgn Pershad Krishna Pershad, died 18143
{died before lixs father), {married Tnd¥smont Debi),
| T ] Chunder Bhnsan, dded 23rd Sept,, 1632
Bamundag Gowr} Pershad, Annoda Pershad, married Tarhs! (st Dgle';b
{ Dalemluut in euib of 1844), ] dant, who adopts),
i Tara Nath Five sons, (Plaintiffs
| i {Defendant sud Respondents), 1 Mothurs Nath in 1884
Mothura Nath, Nilratan _ pro jorma), 2 Hurrl thasan Mukeril
{Plaintif ond in 1887 (4nd Defendant),
Respandent).

After the doath of Chunder Bhusan his estate, previously
;managed by Bamundas, continned under the same management.
Bamundas then alleged that his son, Mathura Nath, nad been
adopted by Chunder Bhusan in his lifetime, and that the latter
had also left o Will, by which he appeinted Indramoni to be
guardian of this said adopted son, and Bamundss himself to be
manager during the boy’s minority. In 1844 this was disputed
by Tarini, 1n that year, with the assistance of her brothers, she
sued Bamundas fo recover possession of the properties which
had belongad to her hushand, denying in her suit that any
such adoption or Will had ‘been made by Chunder Bhusan, and
sho was successful ap to the Privy Council i see Bamun Doss
Maoleryee v, Tavinee (1). In that snit Tarini alleged that her
hughand on the day of his death had given her a written power
to adopt, anumati patre. It did not appear, however, to the High
Court, as ‘stated in their judgment in this suit, thet any such
power was produced at that time.

In this suib Tarini, by her written answer, alleged that the
anumati patro was a genuine instrument, and also defended on
the ground that the plaintiffs had not, at this distance of time
sines its execution, any right to obtain a declaralion that it was
false, or to have the adoption of Hurri Bhusan set aside as
unizithurized.  The fissk and second issues, the only issues material
te this report, question both these propositions, ‘

The Suhordinale Judyge held that Articles 91, 92, and 83
were inupplivable to the present suit. :

The suit was not one to have it declaved that an instrument
“igsued ” was a forgery. The authority to adopt, now in question,
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1}
bad never been ‘“‘issued” before the present suwit, nor had the
defendant, in the Judge’s opinion, ever attempted to enforge it
against the plaintiffs in the sense of Article 93. The six fears
provided in Article 118 had not elapsed.

As to the second issue, the Subordirate Judge held that the
burden of proof wason the plaintiffs according to a decision in
the case of Brojo Kishoree Dossee v. Sreenath Bose (1). He
found (after excluding several documents, tendered by the
defendants, as not admissible in evidence, which were afterwards
admitted by the High Court without having the effbci
altering the result at which both Courts arrived) that Chy
Bhusan, the husband of the first defendant, had not given
any authority to adopt a son to him,

The High Court (PermERAM, C. J., and Brvi
missed an appeal by the defendants. An applicatic
them, while the appeal was pending, for the admis:
documents which the Subordinate® Judge had rejec
was a certified official copy of a petition purporting
from Indramoni, mother of Chunder Bhusan,
Magistrate of the District of her son’s death, and st
had executed an anumati patro. The copy had been
in her suit of 1844. It was admitted as an assertio
relevant fact within sections 9 and 11 of the Indian
1872. But the High Court did not accept as true
as to the execution of the anumati patro, or consi
that it was the statement of Indramoni.

The next document was a copy of statements sai
made on an enquiry conducted by the Nazir of
Court in 1833, as to who were the heirs of Chund
document which had also been filed in the suit
corroborate oral testimony this was admitted under -
the Evidence Act ; but no weight was attached to
same result copies of two depositions of deceased pe
1833, were admitted.

The High Court, having examined the evidence
as well as that which they admitted themselves, co
decision of the first Court that Chunder Bhusan had not executea

(1) ¢ W. R, 463.
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any anumali patro in favour of his wifo. They also reforred to
an-llegalion made by Tarini that a verbal authority had been
givén to her by hor husband some months bofore Lis doath, In
hor written statoment this had nobt been alleged, and no issue
had been framed with regard to this point, Their finding was
that neither a verbal, nor a written, authority to adopt bhad been
given by Chunder Bhusan to his wife. With the queslion of
limitation the High Court did not deal in their judgment, though
it was raisod by the memorandum of appeal.

Mr. 3. Orackanthorpe, Q. C., and Mr, B, 7. Doyne, {or the
appellant, argued that the High Court’s having dispesed of the
question, whether tho power to adopt bad been in fact given by
the hushand to bis wife in 1832, on evidonce, different, by reason
of the documentary evidence admitted on the appeal, from that
on which the judgment of the first Court had procecded, should
bo thus regarded. It should rendor inapplicable the usual non-
intocforence with the decision en fact of two Courts in concur-
vence 3 of which rule, the application. was ontirely within the
di~eretion of thiz Comwitiee nol taking effoct where reasonable
donin eai-led ws o the correctuess of that decision.  [Lorn Mac-
wacETEN referred to Ram Lal v. Meldd Husain (1)}, Thore were
cortain points in the evidence to which reference was made, tond~
ing to show that the judgments below could not be sugtained. On
the ovidence taken ultogethor the right of tho widow to adopt
undor the anumati patro of 1832 showld have boen maintained.
It was also contended that under Articles 91, 92, and 98 of
Sebedule 11, Act XV of 1877, the suit to Lave tho anwmnati putro
deolared to he false was barred by time,

My, H. M. Rompas, Q. C., Mr. J..D. Mayne, and Mr. J, H. 4,
Branson, for the respondonts, were not called upon,
The judgment of their Lordships was delivered by
Liorp Mornis.~The plaintiffs in this suit, who are respond~
ents in the appeal, make cliim as roversionaty heirs of
(Chunder Bhusan, who died in the yoar 1832, The defendants
ave his widow, who became bis heir, and Hurri Bhusan Mukerji,
whom the widow adopted in the year 1887. Tho substantinl
object of the suit is to dispute the adoption, on the ground that
(D L LR, 17 Cale., 882 5 L R 17 L A, T6,

14804
Hunnt
Prosan
Mucrnr,
LA
Urrnpna
LaALn
Murrnar.

-



.
ty

1896

Hurr1
BHUsAN
MUEKERJI

v.
UPENDRA
LaL
MugesJi.

THE INDIAN LAW REPORTS. [VOL. XXIV,

no authority to adopt was given by Chunder Bhusan to his widow,
The widow hasdied pending the appeal which is now prosecuted .
on behalf of Hurri Bhusan.

Soon after her husband’s death the widow, or her friends,
for she was then a girl of 13, asserted the existence of a
written power to adopt, and she has at intervals remewed the
assertion. But the instrument was never until the present suit
produced in Court, though there had heen previous hostility
and litigation between the widow and the reversionary, heirs,
No action was taken on it till the year 1884 when the widow
adopted a boy., That boy died, and the present appellant
was adopted four years afterwards. On these facts and on the
oral évidence the Subordinate Judge decided that the instru-
meént relied ou was not genuime, and that the widow had no
authority to adopt. On appeal the High Court took the
sarie view.

It appears that the Subordinate Judge rejected certain
documents produced from the Courts of the Magistrate and the
Collector, which the defendants tendered for the purpose of
corroborating their oral evidence.  The High Court admitted
those documents. There was no dispute as to their construction ;
the only question was how far they added to the weight of the
defendant’s evidence, and the High Court thought they added
very little. Itis now contended that because the High Court
had before it materials which the Subordinate Judge had not,
the case ought not to be treated as one in which there are
concurrent decisions on facts. It would, however, be a
strange thing if concurrent decisions were to have a less con-
clusive-sifect where the evidence in the first Appellate Court
~Fias been added to entirely in the interest of the appellant than
they would have if his evidence had remained untouched. Their
Tordships, indeed, have heard nothing inducing them to think
that they would come to any different conclusion if the facts
were all re-examined, but they are quite clear that there is no
ground for making the case an exception to the valuable rule
against disturbance of concurrént decisions.

The remaining question is whether the suit has been brought
in proper time. The material dates are the first adoption in 1884,
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the socond adoption in 1887, and the eommencement of the
sudb in 1888,

The Subordinate Judge carefully discussed the plea of limita-
tion and overruled it., The defendants appealed on this point
~among others, but it can hardly have been pressed, for tho
learned Judges of the High Couwrt do mob notice it in their
judgment, and they say that the only question before thom
iy whether the widow had power to adopt.

The Limitation Act of 1877 contains two Artioles specifi-
eldly relating to smits for atfacking and supporting adoption,
respectively, No, 118 enacts of a suib to obtain a declaralion
that an alleged adoption is invalid, that it shall be dismissed if
brought after six years {rom the time when the alleged adoption
betomes known to the plaintiff. This suit, therefore, aven
if % were affected by the adoption of 1884, would not be barred
by Article 118.

It is, however, argued that the principle of the Limitation Act
is not to enable suits to be brought within cortain periods,
but to forbid thom being brought after poriods, each of wlich
starts from some deﬁned event, a.nd that more than one Article
may apply to the same suib.  Soa plaintiff impugning an adoption
may find himself impeded by other events, ¢. g., a legal proceeding
protected by a shorter term of preseription. And in this easo
it has been urged ab the bar that there are two other Articles, viz.,
92 and 93, which compel the dismissal of the suit.

By Article 92 a suit to declave the forgery of an 1nsbru-
ament issned or registered must be dismissed if brought after
three years from the timo when theissue or registraiion becomes
known. io the plaintiff. Assuming, in the dofendant’s favour,
that this suit is one to declare forgery, is the instrument ono
ofathe kind indicated by the Article ? It was not registered, but, as
argued for tho appellini, it was issued when the adoption of
1884 was clfvefed with full publicity., Their Tordships think
it sufficiont to say on this point that in their opinion the word
“igsned” is intonded to refer to the kinds of documents to
which poople commonly apply that term in business ; and that
it has no application to an inslrument such as a power to
adopt.
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By Article 93 a suit to declare the forgery of an instrument
attempted to be enforced against the plaintiff must be dismissed
if brought after three years from the date of the attempt.’ It
is contended that the adoption of 1884 was such an attempt. It
is, however, as the Subordinate Judge points out, very difficult
to say that an adoption followed by mnothing more isin any sense
an enforcement of the power against other persons.  Their
Lordships are clear that it is not so within this Article. If if
were, Article 118 would have no force in cases where the plaintif
impugns an adoption, on the ground that the power alleged for
it is not genuine. They hold that this case is deseribed by
Article 118 alone, and therefore the suit is brought in good
time.

They will humbly advise Her Majesty to dismiss the appeal
and the appellant must pay the costs incurred in this appeal of
the respondents who have appeared.

Appeal dismissed.

Solicitors for the appellants: Messrs. Barrow & Rogers.
Solicitors for the respondent : Messrs. 7. L. Wilson & Co.
C. B.

GRENON axp oTHERS (PLAINTIFFS) 9. LACHMI NARAIN AUGURWALA
AND OTHERS (DEFESDANTS).

[On appeal from the High Court at Calcutta.]

Contract—Sale of goods—Brokers’ bought and sold notes—Special place of
delivery “ to be mentioned hercafter "— Disclosure of principal--Assess-
ment of damages—Contract Act (IX of 1872), seciions 49, 94, 23(—
Damages.

Bought and sold notes of Purpeah indigo seed provided : ¢ The seed to
be delivered at any place in Bengal in March and April 1891.” It was added,
¢ the place of delivery to be mentioned hereafter,” The buyer made mention
of this on the 20th March 1891 in a letter to the broker for both part.ﬁs.
This letter, specifying Howralh Railway station as the place, was forwarded
to the vendor, who replied that he would deliver at his own godowns at Sulkea.
This the buyer declined. The vendor and the buyer each insisting that the
place named by him was the proper one for delivery, the buyer refused to
accept at the vendor’s godowns, or at any place other than Howrah station

® Present : LorDs HobHousE, MacNAGHTEN, and MoRrris, Lorp JawmeEs
or Hererorp and Sz R. Couvca.



