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HURRI BHDSAN MUKERJI (DrfendanxI v. UPE2TDSA LAL 1895

MUKERJI AKD OTHERS (PLAMTira).

[On appeal from the Higli Ooort a t Calcutta.] 20.
LimUaiion Act (X F  o f IS ’CI), Salieiuk II , Artieks 9^, 9S and IIS —Suit

io set H'it'hi winplion -GtinCiir-.-n,! nriilin'jx njjoit am itme nf foM—P rit^
Cowic'lj I'racl'ccoj— Adinhsi'iiion iqi^icnl o f evidence r^'ecled ly  lower
Court.

The mer|tH of a olaim depended upon the anthsntioity o£ an anumali palro
.1 of pe|mission to adopt) alleged to have beBn given to a widow by her 

liuaband, T»ko died in 1832. She first adopted ia 1884 a boy who soon after 
diad, She'.'thoQ, ia 1887, adopted the appellant, whose adoption the raversioa 
ary heira ol her husband brought this suit, in 1888, to hare eat aside.

Seld  tlj^t neither Article 92, nor Article 93, of Schedule I I  o£ the Liniita- 
tiou Act, S,V of 1877, waa applicable to hw the suit. There had been no 
“ issue ” of the instrument, the ammati patro, witliin the meauiDg of tbs 
former Article, the terav “  issue "  having bo  appUoation to saoh a document.
There had not, within tiie meaniog of Article 93, before this suit, heeu any 
attempt (o I'lifori:!! tlio jNsiriiiiiciit against the plaintiffs.

.\rtiole tl8 , nil the aait had been bjQi;ght \rith;n dno lima aftor the adop- 
tliui, did not bar it.

The first Oouil, fotmd tint iho inslniiiiciit wis not gnnriine, Tho'High 
Court, oil appeal, nphold tin’s iiiidiii'f, but bad i-onsiJorud relevant, iind bad 
ndrnittcd in i-vidcneij dooinniinlH rejected by tJio ib-st Court when tendered 
h'j tliu upijolli'.it. This reccplion of cvidetjce allordiid no roasoii for making

* PrM^ni; LoRoa Sobhotoe, MACHieatEN, and Moaais, and S »
B. OotroH,
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the case an exception to the application of the i 
Committee, against the disturbance of concurr 
issue below.

A p p e a l from a decree (Ju ly  14tli, 18 
Upehdba affirming a decree (Ju ly  22nd, 1889) of 
M u k e e j i . of N uddea.

The suit out of which th is appeal arose was 
29th Septem ber 1888 by the  reversionary heirs 
H indu  proprietor, Chunder B husan M ukerji, w ^
29th  Septem ber 1832, leaving a  widow, Tarini, 
fendant. The plaintiffs claimed to have b^r adi 
second defendant, H u rri B husan M ukerji, set aside, on’ , 
th a t Chunder Bhusan had given no authority  to t 
to adopt a son to  him  ; and they  alleged th a t an anu  

represented by her to have been executed by him  on 
Septem ber 1832 was a fabricated document. The Co 
had concurred in  finding th a t C]?under Bhusan Mi 
not, in  fact, executed it. A nd the principal questio 
appeal were, first, w hether it  should no t be dealt wj| 
appeal in  which the practice of no t disturbing c( 
decisions on fact m ight be disregarded, because the H i 
had accepted as relevant evidence certain  documents ' 
first C ourt had rejected ; secondly, w hether the suit was 
not, b a iT e d  by time.

In  1832 Tarini, being then  very  young, was n o t' 
her husband’s house a t B irnaghar, R anaghat, and was rj 

when he died th e re '; but was living w ith  her father 
fam ily, the Roys, a t >Santipore. Qnder the  alleged an'um\ 
she adopted no son until 1884 ; bu t a son, adopted 
th a t year, having died soon after, the adoption now in disp 
jnade by h er in  1887.

The plaintiffs were the respondent, U pendra L ai M 
and his m inor brothers, of whom he was the next friei 
the  record ; and another plaintiff was N ilratan  Muke 
cousin. The first defendant, Tarini, died pending th is a 
and the second defendant, H u rr i Bhusan, the adopted 
was then  represented by a guardian ad litem, G irendra 
M ukerji.
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The relationship of the parties appears in the following t a b l e I89i3
Molwdeb Mukerji ilied 1823,

_____I _______
Boorgft Pershad 

(dicii before his father).
f

IBmnttnflfls (DefenilHiit in suit of 1844).
I'

KTi>^hnn, Petfaka'l, died 18U{
(m arried Iiidfam aut nebi),

* r  ......... ■ 1 Cliunder Bhnsaii, difd SStd SepI,, 1832
Gowri Pershadp Amitxia Pershad, laairied Tajiui (ls>fc De/en-

 ̂ dau t, wlio adopts),

Motliura Natli. Kilratau <Plainbiff iitid 
Eespandant).

Tara Kath
(Defendaub
proforma).

Flvcsoiis, (plaintiffs 
ru4 Rtspoadeuta),

H wbbi
BntrsAN
MOKEBJr

V.

U l ’ESCHA
h u ,

M 0KEE«.

1 Mothura NatU in JUSi S Hiirri Hhnciau MiilcRrjl iu 1887 (2nd Defendant).

After the d0atli of Oliuuder Bhusati his estate, previously 
.managed by Batnundsis, coutiniied under the isaiue niaiiageniont. 
Bamuiidas than alleged that Ms son, Mathura Nath, had heea 
adopted by Chunder Bhusan in his lifetime, and that the lattflr 
had also ]eft a Will, b j  which he appointed Indramoni to be 
guardian of this said adopted son, and Bamundas himself to be 
manager during the boy’s minority. In 1844 this was disputed 
by Tarini. In  that year, with the assistance of her brothers, she 
sued Bamnadas to recover possession of the properties which 
had belonged to her tusband, denying in her suit that any 
=n(sh adoption or Will had; been mads by Ohunder Bhusan, and 
slie Ŷas siiccc':?rul ap to the Privy Coitncil : see Bamun Doss 
^laokorjiif: V. Tari.li/:e (1). In that suit I ’arini alleged that her 
husband on the day of his death had given her a written power 
to adopt, an u m a ti patro. I t  did not appear, however, to the High 
Court, as 'stated in their judgment in this suit, that any suoh 
power was produced at that time.

In  this suit Tarini, by her written answer, alleged that the 
anumali patro was a genuine instrument, and also defended on 
the ground that the plaintiffs had not, a t this distance of time 
sinciB its execution, any ,right to obtain a declaration that it was 
false, or to have the adoption of Huri'i Bhusan set aside as 
iinirithorizsd. I’lio flr.-it and second issues, the only issues material 
to this report, (jiiestion both these propositions.

The Siibordhiale Judgi; held that Articles 9X, 92, and 93 
were iiui|.plii.'ai)]e Lo tlio presoni, suif:.

The salt was not one to have it declared that an instrument 
 ̂“ issued ” was a forgery. The authority to adopt, now in question,

(1) 7 Moo . A., 169.
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bad never been “ issued ” before the  presen t suit, nor bad tbe 
"defendant, in  the Ju d g e’s opinion, ever attem pted to enforce it 

again^it the plaintiffs in  the sense of A rticle 93. The six Jeara 
provided in  Article 118 had not elapsed.

A s  to th e  second issue, the Subordinate Ju d g e  held th a t tho 
burden  of proof was on the plaintiffs, according to a decision in  
the case of Brojo Kishoree Dossee v. Sreenatli Bose ( I ) .  H e 
found (after excluding several documents, tendered b y  the 
defendants, as no t admissible in evidence, w hich were afterwards 
adm itted by the H igh  C ourt w ithout having the effeci 
altering the  resu lt a t which both C ourts arrived) th a t Chxi 
B husan, the  husband of the first defendant, had not eivea 
any au thority  to  adopt a son to him.

The H ig h  Court ( P e t h b b a m ,  C. J . ,  and B e v ] 

missed an appeal by the defendants. A n applicatic 
them, while the appeal was pending, for the  admisi 
documents w hich the Subordinate* Ju d g e  had rejec 
was a certified official copy of a petition purportin; 
from Indram oni, m other of C hunder B husan,
M agistrate of the D istrict of her son’s death, and st 
had  executed an annm ati patro. The copy had been 
in  her suit of 1844. I t  was adm itted as an assertio 
relevant fact w ithin sections 9 and 11 of the Ind ian  
1872. B ut the H igh  C ourt did not accept as true 
as to the execution of the anvm ati patro, or consii 
th a t i t  was the  statem ent of Indram oni.

The n e s t docum ent was a copy of statem ents sai< 
made ou an enquiry  conducted by the K azir of 
C ourt in  1833, as to who were the heirs of Chund 
docum ent w hich had also been filed in  the suit 
corroborate oral testim ony this was adm itted under 
the Evidence A ct ; bu t no w eight was attached to 
same result copies of two depositions of deceased pe 
1833, were adm itted.

The H ig h  C ourt, having examined the  evidence 
as well as th a t which they adm itted tbemselyes, ca 
decision of the first Court that Chuader B husan had not execurea

(1) 9 W. R., 463.
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any a n w m li palro  in favour of Ms wifo. Tliay also roferrod to 
aiitxllogaiion mado by Tariui tTaat a yerljal aufclioiity had boon, 
givau to lier by lior husband some moiitlis before bis cloatli. In 
bor written statomont tbis bad not boon alleged, and no issno 
bad boon fraiuod witli regai'd to tbis point. Xbeir finding was 
tbat neither a verbal, nor a written, authority to adopt had been 
given by Glmndor Bbusan to bis wife. With tba qnesLion of 
limitation the High Oourt did not deal in ihoir jtidgmont, though 
it  was raisod by the memorandum of appeal.

Mr. J/. Grackantliorpe, Q. G., and Mr. 5 ,  V, Doyne, for the 
sippoDant, argued that tbo High Ooui't’.s having disposedi of the 
question, wbether tbo power to adopt bad been in fact given by 
the Imsbaud to his wife in 1832, on evidence, different, by reason 
of the documentary evidence admitted on the appeal, from that 
on which the judgment of tlie first Oourt. had proceeded, should, 
bo thus regarded. It should render inapplicable the usual non- 
intOi'ference with the decision on fact of two Gonrts in eonour- 
rence ; of which rule, the appKoatiou was entirely within tbo 
(li'iirriiou of fhis ("omuii'lor' nol- taking effect where reasonable 
(lon^i, [li io ilic v'(jrr<‘ciut'..-:S of that decision. [LoKB M ac-
naohtbn referred to Ram Lul v. MeluU Husain (1)], There wera 
certain points in the evidence to which referonee was made, tend' 
ing to show that the judgments below could not bo sustained. On 
the ovidenoe taken altogether the right of tho widow to adopt 
under the anuinati patro of 18i!2 should have boen maintained. 
I t  was also coiiteudad that nnder Articles 1)1, D2, and D3 of 
Schedule II, Act XV of 1877, the fsuit to have tho ammati paU'o 
declared to bo false was barred by time.

Mr. }I. M . Bonipas, Q. 0., Mr. J . i>. M apxe, and Mr. J ,  E . A . 
Branson, for tho respondents, were not called upon.

The judgment of their Lordships was delivered by 
^jOhd MoitKis.““Tho plaintiffi in tbis suit, who are respond­

ents in the appeal, make claim as reversionaty heirs of 
Ohunder Bhnaan, who died in tbo yoar 183'2. The defendnnts 
are his widow, who beoame bis heir, and liu rri Bbusan Mukorji, 
whom the widow adopted in tho year 1887. Tbo substimi.ial 
object of, the suit is to dispixte the adoption, on tlio ground tliat 

0 )  I. L.R., 17 Cdo., 882 ; L, H. 17 L A„ 7G,
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110 authority  to adopt was given by Cliunder Bhusan to his widow. 
The widow has died pending the appeal w hich is now proseonted , 
on behalf of H u m  Bhusan.

Soon after her husband’s death the widow, or her friends, 
for she was then a g irl of 13, asserted the existence of a 
w ritten  power to adopt, and she has a t intervals renewed the 
assertion. B u t the instrum ent was never un til the present suit 
produced in  Court, though  there  had been previous hostility 
and  litigation between the widow and the reversionary , heirs. 
N o action was taken on i t  till the year 1884 when the  widow 
adopted a boy. T hat boy died, and the present appellant 
was adopted four years afterw ards. On these facts and on the 
oral evidence the Subordinate Ju d g e  decided th a t the instru ­
m ent relied on was not genuine, and th a t the widow had no 
au thority  to adopt. On appeal the H igh  C ourt took the 
same view.

I t  appears th a t the Subordinate Judge  rejected certain 
docum ents produced from the  Courts of the M agistrate and the 
Collector, w hich the defendants tendered for the purpose of 
corroborating th e ir oral evidence. The H igh C ourt adm itted 
those documents. There was no dispute as to their construction ; 
the only question was how far they  added to the w eight of the  
defendant’s evidence, and the H igh  C ourt thought they added 
very  little . I t  is now contended th a t because the H igh C ourt 
had  before it  m aterials w hich the Subordinate Ju d g e  had not, 
the  case ought no t to be treated  as one in which there  are 
concurren t decisions on facts. I t  would, however, be a 
strange th ing  i f  concurren t decisions were to have a less con- 
clusivo-^Sect w here the evidence in  the  first Appellate C ourt 

"fiaTbeen added to entirely  in  the  in terest of the appellant than 
they  would have if  his evidence had rem ained untouched. T^eir 
Lordships, indeed, have heard no th ing  inducing them to th ink  
th a t they would come to any different conclusion i f  the facts 
were all re-exam ined, bu t they  are quite clear that there is no 
g round for m aking the case an exception to the valuable rule 
against disturbance of concurrent decisions.

The rem aining question is w hether the suit has been brought 
in  proper tim e. The m aterial dates are the first adoption in  1884,
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tlio second adoption in 1887, and tlic commeuoGmeiit of tlio 189fi
smt in 1888.«(

Tho Siiboi’diiiato Judge carofully discussed tlie plea of limita­
tion and oYorruled it. The defendants ajipealed on tliis point 
araonw others, but it can hardly have boon pressed, for tlio 
learnod Judges of tlie Higli Gotirt do not notice it  in tlieir 
judgment, and they say that the only question before thorn 
is whether tho widow had power to adopt.

T*ho Liiiiii'.ation Act of 1877 contains two Artioles specifi­
cally relating to suits for attacking and supporting adoption, 
respectively. No, 118 enaots of a suit to obtain a declaration 
tl'at an alleged adoption ia invalid, that it shall be dismissed if 
brought after six years from the time when tho alleged adoption 
becomes known to the plaintifif. Tins suit, therefore, oven 
if i'i were affooted by the adoption of 1884, would not be barred 
by Article 118.

It is, however, argued that the principle of the Limitation Aei 
is not to enable suits to be brought within oortain periodss 
but to forbid tliem being brought after periods, each of which 
starts from some defined event, and that more than one Article 
may apply to tho same suit. So a plaintiff impugning an adoption 
may find himself impeded by other events, e. c/., a legal proceeding 
protected by a shorter terra of prescription. And in this ease 
it has been urged at tho bar that there are two other ArticloSjijiz,,
92 and 93, which compel the dismissal of tho suit.

By Article 92 a sint to declare the forgery of an instrti- 
jnent issued or registered must be dismissed if brought after 
three years from the timo when tlie issue or ragistration becomes 
known to tho plaintifif'. Assuming, in tlia defendant’s favour, 
that this suit is one to declare forgery, is the instrument one 
ofs^he kind indicated by the Article ? I t  was not registered, but, a,s 
argnod for tho apppllant. it was issued when the adoption of 
1884 was oli'uclod wiih full publioity. Iheir Lordships think 
it sufficient to say on this point that in their opinion the word 
“ issued” is intended to refer to the kinds of documents to 
which people commonly apply that term ia business; and that 
it  has no application to an instrnnicnt such as a power to 
adopt.
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B y A rticle 93 a su it to  declare the  fo rgery  of an instrum ent 
attem pted to  be enforced against the plaintiff m ust he d ism is^d  
if  b rough t after th ree years from the date of the  attem pt. * I t  
is contended th a t the adoption of 1884 was such an attem pt. I t  
is, however, as the Subordinate Ju d g e  points out, very  difficult 
to say th a t an adoption followed by n o th ing  more is in any sense 
an enforcem ent of the power against o ther persons. Their 
Lordships are  clear th a t it  is not so w ithin this A rticle. I f  it 
were. A rticle 118 would have no force in  cases where the p la in tif  
im pugns an  adoption, on the ground th a t the  pow er alleged for 
it  is no t genuine. They hold th a t this case is described ty  
A rticle 118 alone, and therefore the suit is b rought in  good 
tim e.

They will hum bly advise H er M ajesty to  dismiss the appeal 
and the appellant m ust pay the costs incurred  in  this appeal of 
th e  respondents who have appeared.

Appeal dismissed.

Solicitors for the  appellants ; Messrs. B arrow  Rogers.

Solicitors for the  respondent ; Messrs. T, L .  Wilson Co,

C. B.

P .O .
1896 

N a y  14 15
June 27,

GRENON AND OTHERS (PLAINTIFFS) V. LAOHMI NARAIN AUGUBWALA
AND OTHERS (DBrEKDANTS).

[O n  appeal from the H ig h  C ourt a t C alcutta.]

Contract— Sale o f  goods— Broilers' bought and sold notes— Special place o f  
delivery “ to be mentioned hereafter"— Disclosure o f  principa l--A mcss- 
ment o f damages— Contract A ct ( iX  o f 1872), sections 49, 94, 231— 
Damages.

Bought and sold notes of Purneah indigo seed provided ; “ The seed to 
be delivered a t anyplace in Bengal in March and April 1891,” I t  was added, 
“ the place of delivery to be mentioned hereafter.” The biij'er made mentioQ 
of this on the 20th March 1891 in a letter to the broker for both part||5s. 
Tliis letter, specifying Howrah Sailway station aa the place, was forwarded 
to the vendor, who replied that he would deliver at his own godowns at Sulkea. 
This the buyer declined. The vendor and the buyer each insisting that tlie 
place named by him was the proper one for delivery, the buyer refused to 
accept a t the vendor’s godowns, or at any place other than Howrah station.

* P resen t: L ords Hobhouse, M aonaqhtek, 
OF H ebefo rd  and SrR R. Couch.

aad Morbis, L ord J ames


