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H E M  C H U N D E E  M O O K H O P A D H Y A .*

Jmrfor#*#-—Tsrferesif A ct ( X X T U I  o f  18SSJ s, 2— EgoriUmnt teste o f  in ierai.

S  boriowad money from A  on *  promissory uota a i an exor'biis.nt r»ie t<f 
i»ter«st;. Upon *, salt brougW on the »ai<i note at the rata agreed apoii, th« 
4afen.ee waa that the tegaits being aa nneoascionable one, interest was not 
reeoverabte st that Mgh rate,

M dd, that there being no fiduciary relation between the parties, aiid that 
there iaitijf no finding tliiit the terms of the eontraot were of a nature such that 
tha rtsasoiuWu inter eaw  must b« thjit the defeadattt did not cither nnderatand 
what he was aboat or was the victim o£ soma ImpoaitioQ, the plaiatiff wtta 
entitled to a decrae at tha rute agrued upon.

T h e  p la ia u iS  S^fcish. O J ia a iie r  G k i  a p p e a le d  t o  t k e  H ig h . 

Court.

This appeii arose oafe o f a  suit broaglit by  tiie plaiTift-ff on 
tke b d is  of a p fom liiorj note exaeated by  defeadant H o. 1 
in. favour o f defeadaab N o. 2, serrant o f tbe plaintiff; tite sum 
adTOaoed vr&i E^. 175, aad the rate of intereat stipulated was 
E e. 1 par diem. Tiie difeManfc N o. i  admitted the sxeeatioii 
o f thd promissory note, bat dsmed tEe liabEity, stating tliat tke 
m oney wai borrowed by Mm to pay tbe puim  rent o f  taiuk I ja l- 
pore, wMob belonged to Ms maternal graadmother, Judum oni 
B w i, and that oaa Um a Chum  E o j ,  a se irm t o f EiiettOT; Pal: 
Siaghj'wb.o' WM the tmhajan o f M s (the defendant I fo . I ’s) grand- 
motlier, promised to  p a y : the money, bat being abort o f  fnnds 
rsqnested defendant N o. 2 to  adyanoe the m oney and imderfcoojc 
to  repay it. The defendant N o. 1 fu r t t e  stated that the interest 
dLaiittrf. was exorbitant and, as suflh, it  was not reooterable. T i e  
Court o f first instance gave tJie plaiatifi a  modified decree, allow ing

*  ipP«wS &«>» Ap;pdlata Deetee No. 3090 o f  1899, against the d « x «  o f : J . H . 
S a jB ^  Distriot Judge o f  Hcx^hly, datad t t e '2601 July lS99, affitS:ing the. decref 
<if: Babu fiadha-.. Kitisto, Ssn, SaborduMtte Jndga o f  tlwt dktrict, 4»ted the 20th

' im w y  m s . : ■ ' "



19 0 2  interest at the rate of 12 per cent, per anmim. Tlie material
gĵ Tiaa: portion o f his judgment was as fo llow s :—

defendant No. 1 appears to be a young m«n, who had not much worldly 
«. experience and somni discretion. He appears to have come to HoogMy on belialf of

H em  jjjg grandmother to pay the rent o£ ialuq Lalpore, which had been advertised for sale
■M ookhopa- ander Regulation VIII oE 1819< He had no money with him, and asked Uma Cktim

DHSA. Roy, ia the first instance, to lend the amount req:Tiired for paying ott the rent due.
tTina Churn Boy was, however, short of funds, and referred him. to defendant No. 2, 
who lent him Es. 175. The money was taken to meet a pressing necessity, and it 
is pretty clear that the doEcndant No. 2 took undue advantage of the position , 
of defendant No. 1 and compelled him to enter into the nauseous hargaia tor 
payiaent of interest at the e.’corbifcaut i*ate of Ra. 1 per diem. Such a hargaia i« 
tinconscioaable, and a Court of Ecj\iity would not give effect to it.”

On appeal by  the plaintiff, the District Judge o f Hooghly, 
Mr. J. H . Temple, affirmed the decidon of the first Oourt. In. 
his jttdgment he rem arked:—

“  I quite agree that the bargain vs'as ■aneonsoiona'ble. The rate of interest ig so 
exOrhitant as to be ridiculous. No Ooort of Equity would enforce such a bargain: 
respoadcnt was forced into the agreement by Tinavoidable stress of circumstanoea.*'

D r. Ashutosh Mooh&rjee and Bahu Aghore Nath Seal for the 
appellant.

H o one appeared for the respondent.

B a o t b j e h  Aiir» J J .  This appeal arises out of a sitit:
’bronght by the plaintiff appellant to recover a certain sum of 
money da© bn a promiagory note. The defenoe was that the interest 
olainxed was exorbitant, and was not therefore recoyerable. ; The 
only question upon which the parties .went to trial-was whether 
the plaintiff was-entitled to the interest claimed*

The first Gouit held that the plaintiff was not entitled to ihe, 
interest claimed, as the defendant appeared to he ‘ ‘ a young man 
who had not much worldly esperienoe and sonnd discretion, 
and it was “  pretty clear that the defendant N o. 2  took unaue 
advantage o f the position o f the defendant N o. 1 ”  and compelled 
him  to enter into theiransaotion in  queation.”

On appeal the Lower Appellate Qourt has affirmed that dedisioni 
solely ou the ground that the bargain was an unoonsoioaabl# : 
. as ‘ ' the 'rata" o f interast was ad exorbitaafe as , ' ^
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I »  seeond appeal it is contended on Ijehalf o f tlie plaiatiff l9oa
appellaat tliat the decision o f the Lower Appellate Court is wroHg saksh,
in law, and tlmt tlie mere fact o f the w te  o f iinterest bsing esor- 
Htaiit was not siifScieat to disentitle the piaiatiff to tlie interest «•
claimed in tlie absence of any eireuimtanees, saok as want o f  cscsbbb 
suffieieat capaoifcj in. tlie defendant to imderatand tke nature o f MooKHosi.* 
tne transaction or tlw e sistsnee of any fiduciary relation between tlia 
parties; and in support of this contention, the cases o f Zebonnism y,
Brojeniro Coormr Emj Chmcdhry (1), MatMntmh y, Wiwjrove (2), 
and Ap^a Eati r . Siiryanarayam  (3) are relied upon. W e  are 
o f  opiaioQ that tke contention o f the learned vakil for tlie 
appeflant is correct. I t  is true that the rate o f interest in tMs 
case is exorbitant, but tliat alone would not be sufficient to 
entitle tlie defendant to esem ptioa from. liability. B y  s. 2 o f 
A.et X X V m  o f 1855 it is enacted that, where interest is recover­
able, Courts sbould decree interest at the rate agreed upon. Tbe 
q^iiestioiijtlien, is whether interest ia reooverable in tiiis ease. 
qaestiott must be answered in the affirmatiya. That being so, iinless 
tke defendant can claim exemption, upon eq^iiitaUe prineiples> inter- 
<j3t must be decreed at tbe rate agreed upon, . N o doiibt there is tbe 
principle of efjiiity, which has: bean recagniaed in m any 0a S «, 
that where the t0rnx3 o f a eontraofc are so extortionate as to ia -  
Tolve tho coaelusion that the party did not understend what be 
•was about or was the Tietim of SBvere impositioaj sacii a oontraet 
is not enforced b y  Oourfe of Justice. H ers it cannot be said 
fromtha mere terms oi this oontract, irrespsctiTO o ! othOT oonsidera- 
tion?, that they are o f a nature guoh that . the re^onabls inlessuoe ' 
must be that the defendant, either d.id not Bndersfca,ad what h e   ̂
was abaat or wai the motini o f some imposition.: The terms o f 
the contract are of the simplest charaeteEj not inTolTing e?en any 
arithmetioal calenlation. The rate is the rate of one rupee per  
liiem on the entire ajnoaui. But of eoiirse i f  there easted  any fida- 
oiaary rektion  between the parties, or i f  the defendant, th ou gh of age, , 
was, b y .reason o f Ms extreme you th ; m  inaptitude for  biisinesf^
:diown. to be tinabls to  nndarstaBd the nature of tS.6 ta ânsjwstig'

. l i k e  o r d i n a r y  ^ m e n ,  t h e  O o t t r t  p i g h t  l h a w  i n f e r r e d  £ r o i a  t ? "
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1902 oircuBastance, ooupled ■with, the exorbitant rate of interest, tliat tha 
~  bargain was an unoonBoionable onesucli as ougM  not to be enforced.

CfiUNDBB ^ th o u g h  the first Court in  its judgm ent appears to bflve taken 
V. tliat view o f the matter, tbe Low er Appellate Court does not go 

Cmkdeb iato any o f tbe circumstanoea noticed aboY©, but comes to the 
Mooehopa- cQjiclmsion that the bargain is not enforceable merely b y  reason 

o f  the rate o f interest being so exorbitant as to be ridiculous. 
That view cannot, we think, be held to be correct. In  the first of 
the oaaes cited b y  the appellant, nam ely, the oase of Zebonnma r, 
Brojenira Coomtr R oy Chawdhry (1 ), Sijf Richard Oouoh in 
deUvering the judgment o f  the Court observes:—*

“ Then the question is, ought we, in  the absence of any 
o f  the facta to which I  have aEuded, in. the absence o f any confi­
dential relation between the parties, o f any imposition or ma- 
xepresentation or any Want o£ capacity to  say that this eontract is of 
so hard or unreasonable a eharaoter that the Courts ought not to 
enforce it. There may be cases (they are few) in which a Court of 
B(iuity has refused to enforce a contract or h.as set it aside on that 
ground. In  tha words o f L ord  W estbury in Tennent v. Tennents (2), 
there is an equity which m ay be founded on gross inadequacy 
5of consideration, but it can on ly be when the inadequacy is such 
as to involve tke oonolusion that the party either did not under­
stand what he "was about o t  was the victim  o f some imposition. 
The question then resolves itself into this, can this Court say a 
wntraot to pay inter^t at the rate o f 7 5  per cent, per aniium 
or to give “a security for a  loan which was considered as pMsibly 
o f  so much value f-hat the plaintiffi ought to be paid 75  per cent, 
interest, if he did not get it, is one which the Oottrt ought to 
decline to enfoice ? I f  we were to  say that, it would be in efieot 
to say that the Courts w ill not enforce a contract to  pay interest 
beyond a oeitain rate. I  am unable to say what rate should ba 
fixed. L oo tin g  at the risS: in lending tttoney, at th« many oir- 
Gumstanees wMoh in different e®es inay^ induce a psrs'on about 
to borrow money to agree to g ive a very high ra.te o f  interest^ 
bmefife he thinks h© m ay obtain by  borrowing th« Baoney
in  a ^rti,calaar <jaftTter,---«)nffidering a l  possablo oireuinstailcesj
I  do not think the Court can undertake to say a contract to. pay
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interest at this rate is, witliout other facts being shown, so hard 
or liureasoEable tliat it shoiild be deolareci to be invalid.”

The same view was taken b y  tMs Coixrt in  the ease of Ilcwkm- 
imh Y. Wingrove (1), and also in  DaiO Math Santh v. Nibaran 
Chandra ChucherhiUy (2), and b y  the Madras H igh  Court in the 
ease o f Appa Mawv. Surtfanaraijana{S).

There 'is another important eircumstan.ee which may he noticed 
in. this ooEneotioa and that is that there was no security for 
the loan in this case suoh as there was in  the case o f Kammi 
Sundari Ckaadkrani v. Kali P rm n n m  Qhoae.̂  (4). A s for the two 
cases decided b y  the AHahabad H ig h  Court, which are referred 
to in  the judgm ent o f the first Court, nam ely, the oases of Bam i- 
ifm r r . Bu A li  Khan (5) and Madho Singh v. KasM Mam (6), 
they are iaappIieaHe to this case— th.& first, because the cjuestion 
there ■was, whether the higher rate o f interest was in the nature 
o f  a pen a l^ , and the seoondj because there 'vrm then ample 
s e c m ty  for the loan.

1 *0? these reasons ws ar© o f  opinion that the decree o f  the 
Xiower Appellate Oonrt must be set aside. B at as the first Oourt 
referred to certain facts which may haire the efiect of disentitling 
the plaintiff to  a decree for interest at the rate daimod, and as 
the Low er Appellate Oourfc has pronouneeii no opinion on those 
fatJte, we think the case ought to  ^  fea^k to. the Ijower AppsUat© 
Ooart in order that it may dispose of the appeal in acoordanc® 
"with l i e  directions oontained in  this Jndgiaent.

The 0 (»tB 'm il abide the T » l t i

(1) (1878 )L L . R. 4C*lc. 1ST.
(2) { i m )  I. I4-: E. 87 OdB. 421. 
(8| :(1.887) I. L. R .10 Mad.. SOS.

Appeal aUmed. € a ^  remaaded,

(A) , <1886) 1.1,. .E. iS Gale, 3W.
(6) I. h. ,E. -8 A l. MOW
(8) (188?). I, L, K. S


