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Decfee—JEn'eetiiian o f decree:— Instalment decree—Agreement before decrss not
to enforce payment o f an itistalmenf— Fart j>ayment— Civil JProceiure Code
(A ct X I V o f  1S82J S44— Liinitaiion.

A. decree being once made, it mast ba taken to Tje conclusive bstwesn tlie paTties. 
WheB an iHBtaliaen.t decree was duly made, neither an agreement that the paymeilt 
of a certain instalment would not he eaforeed, allowed to have been come to between 
the parties before the decree waa mads, nor a plea of payment of a part of the 
clainij alleged to have been made before the decree for the full claim was made, can 
he gifea  eSect to.

Laldai N'arandas r. KisTiordcu Hernias (1) distinguished.

T h e  j-adgmeat-debtor, Benode Lai PatrasM, appealed to the 
H igli Gottrt.

TM b appeal arose out of an application for exeoution of 
an instalment decree for OYer Es. 39,000, dated the 15th 
August 1887, made in the Court of the Subordinate Judge of 
Pubna, the prayer being for the reoo?ery, b y  execution, o£ 
Bs. 2,278-10-10, the balance of the last or tenth instalment of 
Bs. 4,189 due nnder the decree.. The judgm ent'dehtor .took: 
several ohjeetions, amongst whioh were the follow ing

(1) that atth^ iim e of the Bettlement of the original suit with 
the decree-holders, under a kisihundi, and prior, to  presenting it in  
Comt, there "was a separate oral agreement in June 1887, to the 
eifect that in the event o f regular and timely payment : of  ̂tii0 
amount of the first nine Msts^ the jndgment-debtor would be 
exempted from the payment of the 10th hist;  and

(2) that tho agent o f the judgment-debtor paid the deeree- 
hoider Bs, 2,500 in  January 1884, 'that; ■ the deo '̂es-holdte^^^

*  Appeal froBi OFder Ifoi Si of 1002*: ^aiiwt the ordet o f Ba.hu J. Iff. 
S»l!ijfdinK.te Judge of Pahna, dated the lltli of cTonnftry 1D02.
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811
frfttidiilentlj omitteil .to deduct tlie said amouTit wben the deeree 
was passed, an dtiiat, therefore, tlxe judgm eQ t-debtor was entitled
to get back the said amount from tlie deeroe-Iiolder. Pakei»hi*

The Subordinate Judge overruled both these objectioas on the Bb.‘W*nbba 
ground that they could not be entertained after the decree as l l a i f  
well as on the ground that there was no evidence to BUpport the 
^legations.

Dr. Asutosli Mukerjee and Bahu Bmjn Ltd Chaknimrti for the 
ajspellajit.

Baht Jo>jeah Chandra Roy for tha respoadeuts*

# H 08B Asrs J J .  This is an appeal h j  the judgniBHt-
dehtor.

TliC deeree-liolders obtained a decree 'wMch was for the sum of 
Es. 29,000 odd in the year 1887. The amount of the decree was 
pavaWe in ten inst.iLmeBts, the last of the in8talmea,ts ..eoveriag 
the sura, of lis . 4j,189. It appears that aH the nin.6 iastalrQents 
were duly paid up, and eseoution ‘was tafen out ior the last , 
instalmeat of Bs. 4,189. To this exeoutioii two objections-srer©' 
raised by the judgment-debtor, tho favit being tliat W ore the 
decree in question "was passed, it had been agreed between the 
parti» that in the event of tlie,Jadgment-debtor pajiug np; jii,

.time the first,aine instalments, tlio'ieeree-holders ■woald nct 
enforce, the last,, instalmenfc; and, secondly, that the, jijflgment 
debtor "bad paid into, the .hands- o f the aeeree-ho|<3.er.« Ibe suni of 
& ,'2 ,6 0 0 , in the year ,1«S§1 on aeeo,unt o f  ,the,dSinx wbxch the 
latter, had againet the jndgment-debtor, and that tli r«-^cio Un 
deoree-boldew were not entitled-to ,esecnte the decree foS:ihe, eiam 
o f Bs. 4,189, and that, i f  they be held entitled to obtain sny r ^ e l ,  
itoy : were.,,bo,?md to give: credit for the mia o f : H*. - S,50O i w  
,to t b ^  in; the year ,,1884.

'Tha donrt beio-w ims n egatit '^  both the objeoiionis, itnd h.eno« 
the judgment-debt«r has appealed to '&is Conrt, the ksrned  Vabil 
for the appellant csootending tbat the otjecMons raisBd hy the 
jTidgmeti't-debtor in tij© Coart beio'W ought to have been 

to.
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1902 are, h.oi;\'eTer,_ unable to agres with the Tiew that has been
Brjtooe Lai. Propounded -before us on behalf o f the appellant. I f  tha
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P a k e a s h i  agreemexit ’whieb. ■was pleaded as haying been come to between the 
Beajbsbea parties, be&xe the decree was made, be given efiect to, it  would

KtTMAI 
SA H i.KtTMAE ]iaTe the effect of nullifring the decree ; and it seems to n s  that

upon this single ground the objection could not be eB.t«rtained. 
A  deorao was duly made between the parties, and, if they entered 
into Buoli an agreement, as is now  alleged, it sh.ould have been 
incorporated in fclie decree. The deorea being once made, it must' 
be taken to be concluBive between the parties, and an. agreemmt 
like the one -which. i.as been pleaded could not be given efieot 
to.

The learned yakil for the appellant has called our attention 
to the case of Laldm Ifarandas y . Khhordia Djvidas (1), decided, 
by a Full Bench, o f - tbe Bom bay H igh  Court, in  support o f tke: 
view that ho baa propounded. B at it , seems to us that the 
qaestion tliat was digcnsaed before the Bom bay Higb. Court 
was a question somewhat di'fferent from  the one with whiali 
wa are now concerned. Tliere, the question raised was whether 
the esistenoe and validity of an. agreement made between the 
parties before an arbitration decree was made, o-ught to be 
determined in  eseoution of the said decree under the pro-visioiis 
o f 8. 244 of the Ooda of Oiv'il Procedure, or in a Eoparate 
en itjand  it was held that that question should be determined in 
the course of execution of the decree, and not in a separate suit. 
The questieiLj however, that we have to determine is whether 
sn agreement l!c6 the one which is said to, have been entered 
into by  the parties before the decree was made ootild he given 
effect to. W e axe o f opinion that it could not be given eSeot to. 
"We accordingly overrule this objection. ,

.A^to the other objeotioii, it appears to us that, i f  the money 
was pfdd in 1884 (and it  was, according to the story of the 
judgmexit-debtoir paid in  respect o f the claim which the docreo- 
holders had^ and -upon which claim the decree was obtained 
in 1887), such payirtent ought to have been raised in the 
Blit itself, and before the decree was made between the parties,
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I t  is apparent t ia t  the claim o f the appellant in I’egaid. io i&oa.
the paym ent made in 1884 is now barred by  Httiitationj and it 
'ff'oald, we fhiiik, be improper to give effect to sueli a plea-— FAÊ iAsai
a plea wMeli, as already stated, ought to liave been made in tliG Beajbsdka

suit in whicli the decree was passed. • SAHi,

U pon  these grounds we oyernile both the objections. Tho 
result is that tlis appeal will be dismissed with costs.

s .  E . Appeal dismmed.

B efo re  M r . JusHoe SiZl and M r . Justice S r e t t .

A E H O T  KU M AR SOOE
r.

BEJOT CHAMB MOHATAP (Misoii) *
S aU -~lt€nt--.B€ngal T enam y A e t  ( r i l l  o f  13S5) u .  ISO cl. (g )  and m S a l s q f  

m ortgage o f  darpatni tenure— Might, iiiU  and interest o f  d eltors— Hegnlation  
V I I I  o f  lS 1 9 ,m . 3 , and 4— JTao^wiJ-aaee— L im U atim  A c t  ( X V  q f  1877j  

M. 7 -~ W k e re  U m iiatim  i»  det-ermimd the promtioins <qf the S en ga l X em neg  
Aeij, tg ieiher a  minor is enfiUed to  a  fu r th e r  p efiod  o f  lm itatie/» under the 
L im U atim  A e t .

The tertiis "  right, title and iuterwt o f  fiie deljtors,”  as 'ased ia  the gale certi
ficate- aed  order must "be congtriied witb »£ersince to  the cireujnstancw m d e i  whkls 
the sttit was brought, snd the trns meaning o f the (JijeKe under w hich t t e  #aJ© . took 
pkoB M w «ll aa the proceedings leading up  to the sale,

l a  a  ciise where proeee^tngs wera taken under the pravieiDaa oS the Bengal 
'Teaancy A ct aad application waa made fo r  the simult^ueonB issae o f tha ortlBr o l  
*tt»chnia«fc and prodataation ss p jfov ite i ia  *. 183 o f  the 4 c t , what W|s intanSed 
to  he sold was the entire tenare and hot m ei»ly the right, titla, &ad*intereBt o f  the 
defaalfer therein.

' J a t ^ r o  X o h u *  T agore v. Jbgtd S M iars { I j  a a d , ifteajf* ; S a l®
P a fa a ta a tc^  T . (2 ) referred to.

A  inortgage created by a d ar^tn idar o f  his interw i in the talttij io e*  » o t  snsownt 
to  ft: “ protected interest”  within the taasftiag o f  ». 160 c l. {^) o t  the Beagal tw a B e y  

A ct- ■

W’hott ft Hiorlgagee o f  a tsnrire ta d  eaforced hi* U ®  Kud ohtMsied hia d « » 8  it  
w osM  a o lon g er  remaiu as bb. iacnm'bratts® on tha temire, 'whfeb txjTiid he a,T(3ifl6d 
Had® the pM risions o f  s . 167 o f  the B aigal'Teaaaey, Act,

V s, J o f  tiLe Iiim itafion A c t  a^o-w* a  minor, »  f u r t t e  p e r ir f 's ^  H in itoa ti'In  
the - .e w  o f  a «m t o r  .'agplication fa r  w - W c h . :per i od,: d i ■ |*

* .A « im l  ifw m i:orto  H o. ,193 ,o ( 1601,. . the ■ o f   ̂ Babti P r»g a iiii  :
:K«mar Chose S ib«rdiBate'Ju% b .oI  H oogW l, d » iM  the E 3ai April, 190t.'

Vl) U 88 1 ) 1 Si. m . : ' ' ' '(2)' (189f) L . W  C a lt - 'e ? ? . ■"

"

1903 
Jt-if/ 17.


