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Before Mr. Justice Ghose and My, Justice Greddld.

BENODE LAL PAKRASHI
v.

BRAJENDRA KUMAR SAHA*

Decree— Execution of decres—Instolment decree—dgreement before decrse not
fo enforee payment of an instalinent—Part payment— Civil Procedure Code
(dot XTIV of 1882) . Bdd—Limiiation,

A decree being once made, it must be taken to be conclusive between the parties,
When an instalment decres was duly made, neither an agreement that the payment
of 8 certain instalment would not he enforeed, alleged to have heen come to betwesn
the parties before the decree was made, nor a ples of payment of a part of the
claini, alleged to have bean made before the decree for the full claim was made, can
be ziven effect to.

ZLaldas .E'V randas v, Kishordas Devidas (1) distinguished.

Tre judgment-debtor, Benode Lal Pakrashi, appealed to the
High Court.

This appeal arose out of an application for execution of
an instalment decree for over Rs. 29,000, dated the 15th
Angust 1887, made in the Court of the Subordinate Judge of
Pubna, the prayer being for the recovery, by execution, of
Re. 2,278-10-10, the balance of the last or tenth instalment of
Rs. 4,189 due under the decree. The judgment-debtor .took.
several objections, amongst which were the following:—

(1) that at the time of the settlement of the origiﬁal suit Wi’ch
the decree-holders, under & késtbundi, and prior. 4o presenting it m'
Cowst, there was a separate oral ‘agreement in June 1887, to the
effect that in the event of regular and timely payment of the
amount. of the first nine Zists, the judgment-debtor would be.
exempted from the payment of the 10th kist ; and’

{2) that the agent of the judgment~ ~debtor paid the decree-
holder Rs. 2,500 in January 1884, ‘that the dec}ree«holders‘
* Appeal from order No. 517of 1002, ageinst _the order of Babu-J. N. Rogi’
Subordinate Judge of Pubna, ‘ﬂated the 11th of Jatmary 1902,
{1) (1896) L. L. R. 22 Bom, 463,
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frandulently omitted to deduct the said amount when the decree
wus passed, and that, therefore, the judgment-debtor was entitled T
to get back the said amount from the decree-holder,

The Subordinate Judgs overruled both these ohjections on the
ground that they could not be enfertuined after the decree as
well as on the ground that there was ne evidence to support the
allegations.

Dr, Asutosh Mukerjee and Bobu Brajn Lul Chakrararéi for the
appellant.

Babu Joyesh Chandra Roy for the respondents.

Guows axp Greror JJ. Thisis an appeal by the judgment-
debtor.

The decrae-holders ohtained a decree which was for the sum of
Rs. 29,000 odd in the year 1887. The amount of the decres was
pavable in ten instilments, the last of the inslalments covering
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the sum of Rs. 4,189, It appears that all the nine instalments
wers duly paid up, and execution ‘was taken out for the last

ingtalment of Re. 4,183. o this exeoniion two chjectious wera:

raised by the judgment-debtor, tho first being that before the
decree in question was passed, it had been agreed between the
parties that in the event of the judgment-debtor paying np in
dus time the first nine instalments, the decree-holders would nct
enforee the last instalment; and, swoncﬂy, that the mﬁgmem-

debtor had paid into the hands ‘of the decree-holders the sum. of:
Re. 2,500 in the year 1884 on account of the daim which the

latter had against the judgment-debtor, and that therefors™ the
decree-holders were not entitled to executs the decree for the sum
of Re. 4,189, and that, if they be held entilled to obtain any relief,

they were bound to give credit for the sum of Rs. 2,600 paid

to them in the year 1884,

The Court below has negatived both the ob3ectmna, and hends ‘

the 3udgment~deb©or has appealed to this Couzt, the lenrned Vakil

for the appellant contending that the objections raised by tha .

mﬂpent-dabim in. the Court ‘below ought to have been given
affant to.”
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1002 We are, however, unable to agres with the view that has been
Brvons Tan pwpaﬁnded before us on bebalf of the appellant. If tha
PAKEMHI agreement which was pleaded as having been come to between the
annmu parties, before the decree was made, be given effect to, it would

Ksﬁf have the effect of nullifying the decree ; and it seems to us that
' upon this single ground the objection could not he entertained:

A decreo was duly made between the parties, and, if they entered
into such an agreement, as is now alleged, it should have heen
ingorporated in the decree. The decree being once made, it must
be taken to be eonclusive bebween the parties, and an agreement
like the one which has been pleaded cotld not be given effect
to.

© The learned vakil for the appellant has called our attention
to the case of Leldas Narandas v. Kiskordrs Devidas (1), deeided.
by a Full Bench of the Bombay High Court, in support of the
view that he has propounded. Bubt it seems to us that the
question that was discussed before the Bombay High Court
was & question somewhat different from the ome with which
we are now concerned. There, the question raised was whether
the existence and validity of an agreement made between the
parties before an arbitration deores was made, ought to be
determined in execution of the said decres under the provisions
of 5 244 of the Cods of Civil Procedure, or in a separate
gtiit; and it was held that that question should be determined in
the ocourse. of execution of the decree, and not in a. sepamte v
The ques’m@n, however, that we have to dstermine is whether
an agreement lite the one which is said to have been onter&d
into by the parties hefore the decres was made could be’ gwen

effect to. . 'We ave of opinion that it could not be given effect 130
‘We accordingly overrule this objection. .

Asto the other objection, it appears to us that, if the money’
was paid in 1884 (and it was, according to the story of the.
judgment-debtor paid in respect of the claim whisch the decree-
holders had, and upon which claim the decree  was obtamem
in 1887), ‘such ‘paynent  ought to have been raised in
suit itaelf, and before the deuree was made between the parties.

1) (180611, L. B. 22 Bom. 463,
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It is epparent that the eclaim of the appellant jn rega:d to
the payment made in 1884 is mow barred by limitation, and it
would, we think, be improper to give effect to such a plea—
a plea which, as already stated, ought to have been made in the
suit in which the decree was passed.

Upon these grounds we overrule both the objections. The
result is that the appeal will be dismissed with costs.

M. N, R. Appeal dismissed,

Before My, Justice Hill and Mr. Justice Brett.
AXHOY XUMAR SO0OR

.
BEJOY CHAND MOHATAP (Mivon)*

Bale—Rent-——Bengal Tenancy Act (VIII of 1885) ss. 160 ol (g} and F67— Sale of
worigage of darpatni tenwre—Right, #itle and interest of debiors—Regulation
VIII of 1510, ss. 3, and  d—Incumbrance—Limitation det (XV of 1877}
& 7— Where limitation is determined by the provisions of the Rengal Tenancy
Aoty whether o ninor {s entitled fo o furiher period of limitation wnder the
Eimitation Aot

The terms “ right, title and interest of the debbors,” sy used m the sale certi.
ficate and order must be construed with reference to the circumstances under which
thie suit was bronght, and the trae meaning of the deeree under which the sale . topk
place as well as the proceedings leading up to the sle.

In 2 case where proceedings were taken wunder the provisions of the Hengsl
Tenaney Act and application was made for the simnliaveous issne of the order. of
mitachment and proclamation gs provided in s. 183 of the Act, what was infended
%0 be sold was the entire tenure sud Rob merely the right, titls, sud-interest of the
defanlter therein. ' ’

Jotendro Mohun Tagore v. Jogul Kishore {1y and Nitayi Bebari Ssha
Paramanick v, Hari Govinda Saka (2) referred ton _
A mortgage created by a durpatnidar of his interest in the talug does aot smonnt
{0 & “protected interest™ within the meaning of a. 169 ¢l, (g} of the Bengsl Tevaney
Act. .

813

1402 .

Brxons LA

PakuAspy
o
BrAJERDRA
Kruan
SaHs.

1002
July 17.

e e g

When s mortgages of a tenure had enforeed his- lien snd obiained his deores it

would no'longer remain as a1 incumbrance on ths tenure, which -couid be avoided
under the provisions of &, 187 of the Bengal"[e:_mncy Aet,
8. 7 of the Limitstion Act sllows a minor a further period®7 limitation in

the “oase of a suit or applestion for which fthe period of lmitation i

# Appeal from order No, 193 of 1001, sgainst the erder of Babu Prassnns
Kumar Ghose, Subordinate Judire-of Hooghly, dated the 22nd Apsil, 100L.

£1) (1881) 1. L R, 7 Cale. 357. (3) (1899) 1. L. R. 26 Calc. 677,
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