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Before My, Justice Hill and My, Justice Brett.

KRISHNA GOPAL SADHANI

?.

A. B. MILLER.*

Mortgage—Accession to mortgaged property—DLransfer of Property Act (dot IV
of 1882) ss. 70, 82— Priorities— Contribytion—Distribution of sale-proceeds.

Where, after the execution of two simultaneous mortgages in respect of a house
and certain lands appurtenant thereto, the mortgagor erected two other houses
on the lands, and subsequently executed various mortgages in respect of the several
houses, and the decree in the suit by the fourth mortgagee directed that the
whole of the property should be sold free of incumbrances, in separate lots, and the
sale-proceeds to be distributed among the various mortgagees in accordance with
their priorities and the property more or lass pledged by each mortgage and
the sale-proceeds were insufficient to pay off the mortgagees.

Held, that for the purposes of the security of the two prior mortgagees, the
two new houses wero accessions to the mortgaged property and became incorporated
with the original subject of the security, as though they had been in existence at
the time when the original security was given.

Held also, that the sale-proceeds being insufficient to pay off the several
mortgagees, they were respectively entitled to only such surpluses after payment
of the two prior mortgagees as might be attributable to the property subject to

the respective mortgages.

Krisuna GoraL Sapuant and another, who were the assignees
of the decree obtained by J. C. Chunder, the fourth mortgagee,
appealed to the High Court.

One H. C. Chick purchased on the 28th September 1885 the
premises then numbered 170, Lower Circular Road, in the suburbs
of the town of Calcutta, consisting of one house and five bighas
of land. The house was originally called Tiery Villa, but has
subsequently been known as Susie Villa and numbered 170-2,
Tiower Circular Road. Onthe date of his purchase of the. prop-
erty, Mr. Chick executed two mortgages—one in favour of ome

# Appeal from order No. 59 of 1902, against the order of Babu Bhagubutty
Charan Mitter, Subordinate Judge of 24-Pergunnahs, dated the 23rd November

1901.
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D. J. Lagl am for Ra. 10,000 at 74 per cent., securing for the re-
payment of the loan o moiety of the five bighas of land with the
house thereon, and another in favour of the Trustees of the mar-
riage settlement of M3, D. J. Bagram for Rs. 8,000 at 74 per cent.,
seeuring ikewise for repayment of the loan the other moiety

- of the property. Mr. Click buils, some time in 1887, two other

hounses on a portion of the above five bighas and ecalled them:
May Ville and Raby Ville. These two new houses were num- -
hesed 170 and 170-1, Lower Cireular Road, respectively.  On

the 31st Octobor 1887 Afr. Chick executed a third mortgage in .

favour of the 'i’mstoe., of Mrs. Bagram’s marriage settlement for
s 25,000 at 74 per cent., securing for the payment of the loan the
two new houzes -mI ay Ville and Ruby Ville—with the land there-
under. On the 16th February 1891 he executed a fourth mort~
gage in favour of one J. €. Chunder for Rs. 4,000 at 11 per eent,,
the security being the whole of the five bighas and the old houss
Tiery Villa. On the 25th July 1891 he executed a fifth mortgage
in favour of ome M. N. Bose for Rs. 7,000 at 8 per cent., the
security heing the whole of the lands and the three houses. In
addition to the above mortgages thers were three others executed
subsequently by the said Mr. Chick, to which it is unnecessary to .
refer. The fourth mortgagee, J. C. Chunder, brought a suit in

1893 in the Court of the Subordinate Judge of 24-Pergunnahs to

“enforce his mortgage, ‘making the mortgagor and the various-

incumbrancers parties thereto. The decres which was passed in
that suit. after declaring the liens of the several incumbrancers;
directed that the whols of the property should be sold free . of
all incumbrances in thres lots, and that the sale-prooeeds should.
be distributed among the various mortgagees in accordanos:
with their priorities and the property more or less pledged by each-

‘mortgage. Tue properties wers sold in accordance with. the direo--
~tioms in the decree and they fetched a sum of Rs. 65,000 in all,

- gale-proceeds rateably among the mortgagees: The lower Céurt{
- held that after the satisfaction of the debt due to the firet and.
second mortgagees, the thisd mortgagee wa3 ‘ent_lblgdk‘ to be P

This sum. was, however, qmta madeqaafe to discharge in full'
the amounts due upen the severa.l mo:rtgzges, and consaqu&nﬂy‘
the - matter came befors the Court below for dmtrlhutmn of. tha
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in full of what was due at the time of distribution under his
mortgaze. The result was that the fourth and fith mortgages got ”
nothing.
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Mr. A. . Danne, Dr. Ashutosh Maskerjo, and Baw Chwrw s p.Mires

Chundor Gioss for the appellants.
e J. I, Woodroffe (Advorute-Generaly, Babu Salagram Singh
and Babu Skiva Prosowno Bhuttuchasjse for the respondents.

Fyry awn Beere §3. This 1s an appeal against an order of
the Subordinate Judge of the 24-Pergunmahs, dated the 28rd Nov-
ember 1801, c}s«:ﬂmgmzh the distiibation of a portion of the sule-
procseds of eertain mortgaged property. The propsrty appears to
have baen subject to eight several mortgages of various dates, but
the 6th, Tth and 8th mortgagzes have no enforceahile rights against
the fund, which is now ander distribution. The mortgagor, one Mr,
Caick, was {he ownar of a plot of land in the outskiris of Caleutta,
oontaining five bighas, and at the time of the first in the series
of the marizagas, o honse stood upon it which was then nambered
170, While the land was in that condition, he executed &
mortgage on the 23:h of September 1885 to one D. J. Bagram,
for a sum of ten thousand rupess, bearing interest at '?gpm‘
cont. per annum.. This morfgage extended to a mmefzv of the
land, and, as we understand, of the house. On the same date,
the mortgigor execated another mortgage to the. trustees of

Mzs. Bagram's mareiag s settloment for a sum of eight Ahotzsa‘n&'
g g!

rupoes, beasing intersst at the same rate : that mortgags extend-
ing to the other moiety of the house and land in question. “Thers -
appears 1o be soms diffarance of opinion as to. which of these two
mortgages was sctually prior in point of time, but we think
that under the circumstances of this ease, that question is im-
material. Mr. Chick next, on the 21st of Qocbober 1887, excouted
5 mortgaga to the trustees of Ay, Bagram’s marriage. settlemont
for the purpose of securing & sum of twenfsy~ﬁve thousand mp&a&,
““beaﬂn@ interest ab 74 per cent. per anmmm. Tt gppears. that
prior ta this. laﬁt-menﬁwnad mortga.ge, two. additional hmme&ﬂ
bad b&en erected upon the land; that at the time of fhis

third mortgage, they with the land on which they stood wore.
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treated as separate holdings and bore distinct numbers, namely,
170 and 170-1, and that the third mortgage extended only
to these two new houses and to the lands which were appur-
tenant to them. Then on the 16th of February 1891, the mort«
gagor mortgaged to one J. O. Chunder the whole of the five
bighas of land, of which he was the owner, and the cld house
whick had originally stood upon the land and which at that
time had had its number altered from 170 to'170-2, for the pur-
pose of securing the payment of a sum of four thousand rupees,
bearing interest at 11 per cent. per annum. On the 25th- of
July 1891, there was a fifth mortgage to M. N. Bose, which
comprised the whole of the five bighas of land and the three
honses, and which was given for the purpose of securing & sum
of rupees seven thousand, bearing intevest at the rate of 8 per
cent. per anuum. We noed not, as we have already indicated,
refer to the mortgages of subsequent dates more particularly.
The holder of the fourth mortgage instituted a suit in the year
1893, for the emforcement of his security, maeking all the other
mortgagees, both prior and subsequent, parties fo the suit, and
on the 27th of July of the same year the Court pronounced
its decree. By that decres it was declared that the plaintiff's
mortgage extended to the whole five bighas of land and' to
the building 170, as it was originally numbered, - that
is to say, 170-2 according to the new numbering, and
the amount due in respect of the mortgage-debts, and so forth,
were likewise declared. It was further declared that the first
and the seconid mortgages extended to moletles of the.land and of
the building No. 170 {170-2, &ccordmg to the new- numbemng), and
that tue third mortgage comprised the whole of the same five.
bighas of land and the two new houses erected thereupon. - In the
course, however, of the proceedings in the Lower Court, which have
resulted in this appeal, it was admitted a3 a matter of fact that the
dedlaration contained in the decree with respect to the ares com-
prised in the third mortgage was incorrect and, that in: point
of fact, the third mortgage covered only an area of one bigha- aaui
seven cottahs of land, together with the houses Nos, 170 and. 17 0-1
standing upon .it. The decres then proceeded to diract that the
whole of the ‘property should be ‘sold in three lots, and th
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sale-proceeds should be distributed among the variouns mortgagess  1p02
in aceordance with their priorities and the property more or less "y ro oy
pledged by eath morteage. It is in thewe civeumsisnces that the S‘iﬁf& .
matier came before the Cowrt below, for the distribution of the -
sale-proceeds, the properties having been sold, as directed, in three A B. Mizzes.
separate lots, Noa, 170, 170-1, and 170-2 and a sum of sixty-five
thousaud rupees having been realised by the sale. The sum

realized was, however, quite insufficient to discharge in full the

amount due upon the mortgages now before us, and it acoord-

ingly became incambent upon the Court to apportion the proceeds

of the sale among the different mortgagees. The first and second
mortgagees, it was thought by the Lower Court, were entitled to

be paid in full all that was due to them at the time of the distsib-

ution, and, with respect to that finding, there is no dispute. Both

parties arve agreed that the first and the second mortgagees wers

entitled to be paid in full, in priority to the other mortgagess

out of the proceeds of the sale, hut the contest is in respect of

the interest in the balauce remaining of the third and the fourth
mortgagees. In the opinion of the Liower Court, the third mort-

gagee was entitled to be paid in full what was due at the time
“of the distribution under his mortgage, and the result of that,
apparently, was that the fourth morigagee got nothing.

The contention of the fourth mortgagee, the appall&nt is, thab

that was not a just' and equitable principle on which, under the
circumstances of the case, to make the distribution, and he urgos
“before us that the interest of the third mortgages in thg divisible

balance ean he proportionsate only to the value ofr the” land, which

was subject to his mortgage, and that the fourth mortgagee is

entitled, on the same principle, to e paid out of the sam which
represents the balance attributable to the land, which was subjech.

to his mortgage. In our opinionthis contention is correct and

should prevail. The case bas been very fully placed before us

and srgued by the learned Advooate-Greneral on the paxt of the.
respondent, but we have heard nothing from lnm, which in our’

opinion ought o induce us to depart from the pnnmp}a, “which
. we think equitable, en which the appellant insists. “The learned.
_ Advoente-Greneral has taken us into numerous cases in relation i;a
- the law of mwrshallmg of seourities; but o far as we are sble to
petceive, those cases are not applicable in the cirowmstances of
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the present ocsse. It appears to us that the case may be dealt
with on a simple enough footing: What we have to deal with
here is the fund, which is the product of the sale of the mortgaged
property as a whole. The first and second mortgagees have been
paid off out of the proceeds of the sale, and we think that all
that we have now to consider is, having regard to the position,
respectively, of the third and fourth mortgagees, in what
pmpoztions or on what principle they are entitled to take
part in the distribution of the remaining balance. Desides this
question of marshalling, to which the learned Advocate-General
referred, we may observe that there has been a good deal of
argument in reference to accesslons to. property subject to
& mortgage. If we understand the learned Advocate-Greneral
aright, his contention was that the houses Nos. 170 and
170-1, which have been erected upon the mortgaged property
since the exeonfion of the first and the second mortgagzes,
though mno doubt nccessions to that property, are to be regarded
as though they had been added to the security in the same
sense as when a mortgagee takes additional and independent
property by way of an additional security for his mortgage.
debt. That, however, is not, in our opinion, the correct view
of the matter. We think that where an accession takes place
it becomes, o to speak, incorporated in the original subject
of the security as though it had been in exlstenee at the time

when the original security waa given, just as young trees ‘growing
upon lapd, which is subject to & mortgage, when they grow into
timber create a yaluable accession to the land and. therefors to the
security, but cannot be regarded in any sense a8 separate or
independent from the land, upon which they stand. We have
therefore to deal simply with one homogeneous security, of which
the houses Nos. 170 and 170-1 form an integral part. ~Another
matter to which the lsarned A.dvooate«ﬁ‘reneral adverted was thut
the property had been put up for sale in several lots, But we
think it unnecessary to follow his - argument based upon - thﬂ.t«
consideration, “The property no doubt was under the d_lreamons
of the decree sold in different lots, but 5o far as we are able ta

rights of the parties so far as the question. of ﬁhstnbut n'is
vonpérned; so that the questmn reaily now .5 a3 bebwesn the
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third and the fourth mortgagees, what are their respective mgnw

in regard to the divisible balanca. The Dbalance at the time ™
when the order against which this appeal has leen proferred
was made appears to have been Rs. 32,050-4.1, and the amount
due at that time wnder the thixd morigage appears to have been
Rs. 33,440.11-11, and under the fourth mortgage Rs. 8,158, =0 that
it is obvious {hat the sum now distributable is insufficient to
meeb in fall the claims of the third and the fourth mortgageos.
The principle on which we cousider it proper and equitable that
the sum now to he divided should b8 apportioned is this:'We
think that the third mortgages is not entitled to claim anything
which may not proporly be attributed to the sale of the property
to which his mortgage is confined, namely, properties Nos. 170
and 170-1. In so far as the divisible balance represents any
_portion of the sum realized by the sale of these properties, we
think be is entitled in priority to the fourth mortgagee to be
paid out of that sum, and it appears from the figures that have
been laid before us that in respect to the property No. 170, there
is mow a surplus after satisfaction of the first and the second
mortgages of Rs, 12,639, and in respect of property No. 170-1,
a surplus of Rs. 9,665, making in the sggregate Rs. 22,304,
To that sum, a3 representing the property in which alons the,
third mortgages was interested under his mortgage, we think
he is entitled. Then tha surplus in respect of the property
No. 170-2 remaining after satisfaction of the first and the second
mortgages, was Rs. 10,161.7 annas.  Out of that sunf, in which
the third mortgagee had, under his mortgager no intere:t, the
fourth mortgages, we think, is ‘entitled to be paid. Whatis now
due to him amounts, a3 wa have stated, to Rs. 9,158, and after
he has been paid, there will be & balance. of ‘about a thousand
rupees which, we think, ought tobe paui to the ffth mortgages,
‘who, we may state, has adopted in this Court the argument of
the &ppeﬁ&nt

The - appeal, f:herefere, must * succeed and the . order of the
Court below modified in ‘accordance with what ae have ssid
above. The appellant is entitled to bo paid his costs of this
Court by the respondent, the third mort, gagee:
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.Amal allowed,
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