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S i s t l u X o i e — Miiaks'hara— 4foini familff—Jtmior o r  dtper.de«t ffiemier o f  yaw?ly*™»

X« r f s —Mm-tgage ' o f  familg ^rsperig— —Zari^eskgi Ita v—
P artiiiem .

H indu law autliorkes & younger ineQ'i'oer of & Jlicaisliara joiu i Hindu fam ily  

ts  alienate or otherwise deal with, injmoveable jiropeTty I;eloDgi»g to .the fam ily, ftir 

fam iiy necessity, wliea«vet he t* put lOTwaid to t ta  ontaide world by tiie eMsr 

jtaembera of tbs fam ily, ss tbs managing sucaiter.

The diava'ption a t  a joint fam i’ p oa.*mot be eilccteii by an orsJcr o£ Court 

against the iijtention of tlio parties, unless it is followaci b j an actual coaverdca of 

the joint tenancy into a tenancy in  Comiaon or an actual partition by metes sad  

boiiada.

T he piaintilis, jttadit JNaiayaa Bmgii and others, appealed to 
ike  High. Oourfc.

The plaintiffs and tlie pro formd de£e3id,aiits Nos. 3  to T 
176X6 alleged ia  tha plaint to be laembers o f a 'j o in t  Banda 
fem ily, go^?ermd by  the Mitakstara Law . E igM  aimas o f  laoazaE 
Poota was tlie jo in t . ancestral property of t ie  fam ily, of 
six  annas was mortgaged by tbe pla intife  Nos. 1  and 2  to 
oae E isben 3D»as EuroHt. . Eisten. D m  obtained 5  d6 fre6 :oft 
t te  v inprtgage against ibe plaintiffa -.Noa. 1; aicfS 2 , and pro-, 
oeeded, to  s@U tba entire: ,ei»M  .anaas ,:of"taa .p ro p rt f, Tlieruiaaoa- 
the ;sons and wiTes o f the said p laintife objectecl to tbs sals, 
and npoa that objeotion the Coiirt b j  aii order dated the IS tk
JuB.0 1880, determ ined'tbe sbara o t  tba plaintiS N o. 1  to bo 
if) dates aad that o f the plaintiff: N o. 2 , to be 1 6  {3a.ms, and 
diswted the sale of the said two shares o a ij ,  E s lie n  Das then 
bxdugbt 'a suit for a declaration that the re i^ iiider o f th$ six 
aniiafi raoft|'aged to him  was also liable tO' gala; fo^ the *atiald<jtioa

• Appeal from Agjellaie Decree> Ko. "^ 1  of - ISPO, #§■«&*§ ihe cieores of 
H. Holmwocdj Eifq.; District Jadjjc of 6&ya» ila-ieii tho Sth of Foi;ruajy IPOÔ  
kffimiag tSwaecraa ct  Baba JadEUrtU Dfiss/Sat)0T^t!a.4» Jslga o f  th&t di»t*ic(5, 
-Asied l»t of l^ S .

Ss;
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of the dejt. H e obtained a decree on the 14th July 1882, and, 
the resixit was that the whole o f the sis annas of mouzah Peota 
Tpas sold.

A fte i the aforesaid sales, the plaintifi N o. 1, "who had been the 
manager of the fam ily so long, ceased to be so, and Bhaixo Per- 
shad, a son of the plaintiff N o. 1, acted as manager. Then, on the 
19th January 1884, Bhairo Pexshad and his brother, BtLkmaj 
Pei’shad, the defendant N o. 3, executed an ijara deed (zaripeshgi 
lease) in favour of the defendant N o. I ,  in respect o f the remaining 
two annas of mouzah Peota, for the sum of Rs. 1,500, Es. 500 out of 
which went to pay off an earlier debt secured b y  an ijara executed 
by the plaintifi N o. 1 in 1858, in faTOur o f one Nanhu Singh. 
&gain, in  July 1893, the defendants Nos. 4 to 8, sons of the 
plaintiffs Nos. I  and 2, executed a second ijara lease in  respect o f 
IS dams 7 cowries out o f the 2 annas of motizah Peota comprised 
in the first ijaxa in favour o f the defendants Nos. 1 and 2 for 
Rs. 1,43S. This was followed by  a kobala executed by  the eame 
defendants in favour o f the defendant N o. 1, in  respect o f the 
entire share of one anna o f the aforesaid mouzah.

The present sixit was instituted by the plaintifis to reeovei 
possession of 2 annas’ share of m.ou!!:ah Peota, whioh they say wa& 
unlawfully leased to the principal defendants as stated above. 
Both the lower Gourte held that the effect of the order o f the 16th 
June 1880 was to separate the pla'mtiffa Nos., 1 and 2  irotn  the 
joint faraiiy, and that therefore their interest in  the property in 
suit allcigether ceased. They therefore held that Bhairo Pershad 
and Rukmaj F «shad , as the then only adult male members o f % § 
fam ily had every right to grant the zaripeshgi: lease compi 
of. The suit was accordingly: dismissed.

Bobu Xlmakali Ifulterjee io t  the appellants. 

Bahu Mahabir 8ahay for the re?pmdentB.

Gurv cdv. m il.

AITD lI iK B A  J J .  The plaintiffs are some of the 
meiabws o f:»  joint H indu  faa iilr governed by the Benares School 
of the Mitakdiara systom ot H  idu Law, the defendants Nos
i  and 2 are tho holders n ?an} e hgi -feaise of- two annas’ share



VOL. XX'IX.] CkĴ CUXtA. SEEIKS. 7t‘ 9

of Peota out of aa eiglit annas’ share tvldcli at oaa time belonged 
to the joint family, and the other defendants are 'tlie remaining 
Hiembers of tlie Joint family. Tke suit was ingtitiiteii for tlie 
purpose of reeoTering possession of this two annas’ sliare of Peota-) 
wliifli tke piaintiiSs alleged iiad 1)6611 imptopeiiy and without 
riglit alienattMi from tlie family by Bhairo Perfiliad, a laembei: 
since dead. The suit ivas disniissal by the Courts below, and the 
plaintiffs other tliaii the plaintiff Ho. 1, -wlio died during the 
pendency of the appeal in  ttie Oouxt of the Distriot Judge, axe 
the appellants in. this Court.

The following ai’e the Ending.^? of fact arriYed at coneuiTsntly 
by the Courts below. Plaintiff N o. 1, Mudit Ntiraytin Siiighj 
was in or about theyeax 1858 the managing member of the Singli 
fam ily and on the 29th Aghran 1265 (1858) ho borrowed m oney 
from  one Nanhu Singh under a zaripeshgi lease, hypothecating 
the disputed two annas’ share of Peota. Later on Mudit Narayan 
and M od Narayan. (piaintifi H o, S) Jointly mortgaged the 
remaining sis annas’ share .of Peota to one Kishen Daa ParoMtj 
who got on the 13th Deoemher 1S79 a decree for sal© of this 
share in a suit against the mortgagors, Mudit Maraj’-an and 
M od Narayan only. W hen, however, this share along m t t  
another mortgaged property was adTert-ised for sale at the isfttanee 
o f Eifihen Das, a claim ’was put in, by  the other merohers o f th© 
Singh fam ily. K  was allowed on the 16th June 1880 with tMs 
jnodiflcation, that the shares o f the ludgment-dehtors ofi ths 
leooxd asoextaiaed on the footing o f a paxtition •taMsg*place on 
that, daia -were diseoted to  'he'sold and th* re s t ' o f the fam ily 
share was rsleased. But Kishen Das -was not satined  with this 
order, and he brouglit a suit, for a declaration tl'at the ^mtira 
hypothecated share, rfe,, six annas, tos liable to , be boH  iradffl? 
his deoxee. On the 14feh' Ju ly  1882 a oonsenfi decree was passM 
ia  iavonr o f ' Kishen Das, and the sis annas* share ' of Peota was 
ultimately sold and it  pasaad out o f the family. ;  I n . nisan- 
time, the sons and wives o f  M adit l^siayan. and M od JS’arayan 
brought a suit to set aside the yffrrt in favour o f 3ffflnhir Singh, 
wkich resulted in its dismissal with eo.sts. There : irere other 
debts o f t i e  fam ily to pay an"* on the 19th January 1884 Bhairo 
Par&hatl and Iliiktna]’ PersJiid to of the sons of Mudit Narayan?
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wlio were tlien adults and were put foi-s^ard as m anaging mem'bers 
'o f  the family superseding tlieir fatlier and imcle (Mndit 
ITarayan. and M od Narayan), executed in favour of defendant 
N o. 1 a zaripasligi deed of tlie two annas’ sliaia o f  Pecta already 
dealt with in 1858. "With, tlie money thus obtained NanKn Singii 
-was paid off and otter fam ily debts were discharged. Tlie familyj 
including M udit Narayan and M od ISTaiayan, was benefited by 
th.0 transaction. There was a subsequent zaripeahgi lease exe
cuted by  defendants Hos. 4 to 8 in favour o f defendants 
N os. 1 and 3  on the 30th July 1892 for a share of 15 dams 7 
cowries out o f this two-annas’ share. It  was follow ed b y  a sale 
on the 12th October 1897 by  defendants Nos. 4 to S of 
one-anna share out o f the two annas to defendant N o. I . The 
fam ily of the Singha, however, including Mudit Narayan and Mod 
Narayan, continned jo in t in. food , worship and estate, bo far as 
it was praetioable under the circumstances.

The Courts below have held that the effect of the order passed 
on the 16th June 1881) in the suit of E ishen Das was to cause 
a separation of the fam ilj. But the Lower Appellate Court has 
added a limit to the separation, and has held that the effect oi 
the definition o f the shares of Mudit Narayan and M od Narayan 
was to separate them from  the joint-fam ily pi’opertyj and that the 
extinction of their interest by  the sale was follow ed by  the younger 
members of the fam ily remaining joint under the management of 
Bhairo-.Pershad. In  this ■\’iew the Courts below  have held th&t 
the alienation A y  Bliairo Pershad b y  the first m ripeshgi lease 
eSected for legal necessity was valid and; b inding on aE th® 
members of the family, except M udit Narayan and M od Narayan, 
who had lost all interest in Peota, and had no; esiating right to. 
assert in the present suit.

W e think the decree of the Courts below di-<missiug tho 
plaintiff’s suit is right, though we do not ooncUr in their views as 
to the effect o f the order of the 16th June 1880. That oT-d^r 
was made on a petitioa of the subordinate members of the Singh 
fam ily asking for the release of the entire mortgaged share, on 
the ground of the fam ily being joint and the property ancestral. 
The Court made' aji order which they did not ask for, whioh was
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ultimately set aside in a suit by the opposite party, the decree- 
bolder. The members of the Singh family had no intention to ' 
separate, and in fact there was no separation amongst them, either 
by division of the family property by metes and bounds or by 
division of profits. The status of the family as that of joint co
parceners never ceased. The disruption of a joint family cannot 
be effected by an order of Court against the intention o f the 
parties, unless it is followed by an actual conversion of the joint 
tenancy into a tenancy in common, or an actual partition 
by metes and bounds. In  this particular case the order of 
the 16th June 1880 was itself nullified by the subsequent 
decree of the 14th July 1882, and the only effect of the sale in 
execution of Kishen Das’s decree was to take away from the 
family the mortgaged share of six annas of Peota. The sale was 
not followed by a separation of the members of the family or a 
division of the remainder of the family property.

The question then arises— Jiad Bhairo Pershad either acting 
alone or jointly with Eukmaj Pershad, for the benefit of the 
family, the authority to bind the other meml)ers. The position 
of'jSTudit Narayan and Mod Narayan as heads of the family was 
not afEected in law by  the proceedings in the case of Kishen 
Das. But Bhairo Pershad and Eukmaj Pershad were put forward 
to the outside world as managing members superseding their 
father and uncle. They were allowed by the elder members of 
the family to deal with the family property, as if  the power of 
^hese elder members as kurtas was gone. They had^ tlierefore, 
authority, as at that time they were the only accre^ted agents of 
the family, to alienate property belonging to themselves and the 
other members, including the da jure kartas, whenever the necessi
ties of the family required such an alienation. The touchstone 
o f their authority is necessity, and if they acted as prudent owners 
borrowing for the benefit of the family, as has been found in this 
case, the other members are bound by their acts.

The power of a younger member of a joint H indu family 
to deal with immoveable property belonging to it un4er circum
stances such as we find to exist in this case is amply borne 
out by the texts of Hindu law. The text of Yrihaspati quofed 
in the Mitakshara, Oh. I , s. 1, v. 28, is— “  oven a single individual
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jnoay conclude a donation, mortgage, or sale of immoveable 
properfcj^ during a season of distress for tke sake o£ t t e  fam ily.”  
Yijnanesvaxa’s oom m entarj on tlie test is : “ Even, one person wko 
is capable may conclude a gift, liypotliecation o r  sale o f immoTe* 
able property, i f  a calamity aSecting the wliole fam ily require 
it or tbs support o f tbe fam ily  render it necessary.”  (Gh, I, 
B. I , V. 29.) Harita says: W H le tlie fatlier lives the sons are
not independent in respect o f the receipt, alienation and re e o Y e rj  

o f wealth, bub if he be prodigal, absent in a remote country 
or affiicted witli disease, let the eldest son manage the afiairg. ”  
(Yiyada Eatnaliar, Oh. I , p. 4.) Sankha ®ad Lilihita also say 
“  I f  the father be incapable, let the eldest manage the affairs o f  

the fam ily ; or, 'with his consent, a younger con Y ersan t with 
buBiness. ”  (Tivada Eatnakar, Ch. I , p. 4.)

The po’S'er o f a dependent member of a join t fam ily, who ia 
for  some reason or other entrusted m th  the management of the 
joint estate, must be such as -would enable him  to deal -ni^h 4  

for  the benefit of the co-parceners in eases o f  need. The assent 
o f the other members, including that of the' father or grandtatJier, 
if they he alive, would be implied. Vrihaspati, quoted in the 
Vicamitrodya, says: “ Should even a dependent member enter 
into a transaction for the need of the fam ily, the head of the 
family should not set it aside. ”

The Courts below haye not expressed any opinion as to the, 
necessities of the; mripeshgi lease, and the sale eiSeoted by  the 
dafendaiits_Nos. 4 to 8, and the question o f the validity of those 
transactions is, i therefore, left open. But the suit o f the plaintiSs 
must fail on the findings as to the necessity o f the loan coVereil 
by the zaripeshgi of the 19th Ja,nuary 1884.

This appeal is arfjcordingly dismissed witheosts.

^ppml dismissed.
M. R.


