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CIVIL RULE.

Before Mr. Justios Ghose and Mr. Justice Breti,
BHUGWAN CHUNDER EKRITIRATNA

.

CHUNDRA MAILA GUPTA*

mnl Procedure Code (Aot XTIV of 1858} ss. 2585, R95~—Brecwiion of decres—

Rateable division of proceeds of execution sale~—Froperty atfached in execu-

tion of decreer of several Courts—dftackment bafore judgmenteCourt of

guperior grade—dppacl—Revizipnal jurisdiction.

When a property has been szol in execution of deerecs in a Munsiff’s Court,
and, prior to the reslisation of assets by sale, a deeree-holder in the Subordinute
Judge’s Court, who atfached {the same property before Judgment, applies to
the Subordinate Judge for the execution of his deeree, the only Court which hne
jurisdiction to decide questions velating to the rateable distribtition of the sale
proceeds under 5. 295 of the Civil Procedure Code; is the Court of the Snbordinute
Judge, and net that of the Munsiff.

(Sembls) When the Muusift has ordeved. » rateable distribution of the sale
proceeds amongst the decroe-holders in hie Court, whether the Subordinate Judge
has Jurisdiction 0 set aside that orderand to direct that  the decreo-holders in the
Munsifi’s Conrt showdd vefund the sums drawn by them in excess ‘@.f what. wvs
legitimately due to them. '

 Tuw decrse-holders, Bhugwan Chunder Kriticatna and another,
obtained this rule..

On. the 24th August 1889 a property belonging to the judg-
ment-debtor, Ambica Charan Gupta, was sold in the Qcmri; of the first
Munsiff of Brahmanbaria in execution of a decree held by one
Hari Mohar Dass. Previous to the reslisation of the sssets,
other decree-holders, namely; one Raghunath Tewari snd the
petitioners in this rule, applied’ for rateable distribution of the
sale proceeds amongst them. ‘The Munsiff made a m’ceabla dig-
$ribution amongst the said decree-holders on the 5th J. anuary 1900,
and thereupon the ‘petitioners in this rule had paid 18 them hy
ﬂm Court” ‘the: sum of R, 555 &nd odd annas out of tha assets
realised.
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One Uma Charun Gupta had brought in the Court of the

" Subordinate Judge of Tipperah a suit for account against the

judgment-debtor, and in September 1896 certain properties of ths
judzment-debtor, including the aforesaid property, were attached
before judgment at his instance. Tma Charan obtained 8
decree on the 23rd August 1899, and applied to the Subordinate
Judge for execution of Lis decree on the 81st August 1899.
Thereupon on the 9th September 1899 the Bubordinate Judge
directed that the Munsiff of Drahmanbaria should send up the
record of the aforesaid execubion caseto his Court after confirmation
of sale and should divect the decree-holders im the Munsiff's
Court to appear before the Subordinate Judge for rateable distri-
bution. But, in spite of this order, the Munsiff, through mistake
as it appears, directed on the 5th January 1900 & rateable distri-
bution amongst the decree-holders in his Court, as has already
been stated, aud then sent up the records of the case to the Subor-
dinate Judge. It may De added that hefore the property was
gold, Uma Charan had objected in the Munsiff’s Court to the sale
taking place, but his objection was overruled.

The Hubordinate Judge then made a redistribution of the
assets reslised by sale amongst all the desree-holders, including
Uma Charvan, and divected that the petitioners in this ruls
ghould refund the sum of Rs. 293 and odd annas as drawn by
them in excess of what was due to them. Against this order
the petitioners Bhugwan Chunder Kritiratna and another moved
the High Court and obtained this rule.

Dr. Asutosh Mukerjee and B?zbzzsrzfnanmdm Nath Bose and
&olinda Chardra Dey Roy, for the petitioners.

Babyu Baikanta Nath Das, for the opposite party..
Coir. adp. vulf,

Greoss axp Brryr J¥. The subject-matter of this rule
is an order of the Subordinate Judge of Tipperak, dated the 9th
Saptember 1899, calling for the record of a certain execution
oase from the file of the Munsiff of Bm’hmanbana for the purpose
of rateable distribution of the zale pmeesds of ‘a certain property,
a_mongst gertain decree-holders, one of the deerse-holders being
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w persom, who had obtained a decree in his cthe Sabordinate T
Judge's) Court, as alse a subsequent ceder of the 19th February 73 00
1406 of the same officer determining the yuestion of rateabls Uurxiss
: T . ERITIRATNA
distribution and ordering that eertuin of the decres-holders in the 2
Brahmanbaris Munsiff's Gourt, who had, under the ovders of the T 5722
Wuneitf, dated the 5th Jannary 1904, {faken ont esvtain sumsin
excess of the amounts properly due to them, should refund the
excess amonnt.
It appears that in execution ot 8 certain decree or decress,
in the Munsiff's Court of Brahmanbaria, certain property belong-
ing to the judgment-debtor, Ambica Charan, was aitached for
sale. The sale took place on the 24th Aupust 1898, But hefore
this event happened the deeree-holder in the Subordinate Judge's
Court, who had got the same property attached hefora judgment,
obtained his decree, and this was on the 23rd August 1899, And
on the 3lst idem he applied to the Subordinate Judge for
execution of his decree. That officer thereupon, on the 9th
September 1899, sent down an order to the Munsiff of Brahmen-
baria ecalling for the record of the execution case pending on
his file for the purpose, as we have already indicated, of the
distribution of the proceeds of the sale already held on the 24th
August, between the decree-holder in his (the Subordinate Judge's)
Court and the other decree-holders in the Munsiff's Court. The
Muusiff, however, apparently out of mistake, instead of complying
~with the order of the Bubordlinate Judge, as he ought to have
done, on the 5th January 1900, made & rateable distribution
between the decree-holders of his, own Court. 'Sub@équently the
Mungiff sent the record, to the »S}ubordmata Judge, who, on the
19th February 1900, as already mentioned, determmati the maﬁtar
of distribution between the decres-holder in his ‘own . Court
and the various decree-holders in the Munsiff's Court, and ﬁndmg
that some of the decres-holders had obtained more monéy than -
they were ent;tia& to receive, directed them te refund the
amounts which they had obtained in excess of their Tegitimate
dues under iz distribution. - '
“We might here mention - that, upon the sals taking plaoe on
”ﬁh(e 24th “August 1899, the monies were. reslized on varions
ates. ’l‘ha whole amﬁunt wauid seem to have been waimad on
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the 6il September 1399, that is to say, after the application that
was made by the decres-holder in the Subordinate Judge’s Court
for execution of his decree, which was, as already mentioned, om
the 31st August 1899.

The learned Vakil for the petitioner, one of the decree-holders
in the Munsiff's Court, who obtained this rule, has urged upon
1s that the Subordinate Judge had no authority to call for the
record of the execution case in the Munsiff's Court for the
purpose of distribution of the sale proceeds, and in the second
place, he has contended that the Subordinate Judge’s order of
the 10th TFebrumry 1900, distributing the sale proceeds
amongst the various decree-holders, was also without authority,
more particnlarly his order directing that some of the decree-
holders in the Munsiff’s Court should refund such-sums as they
had received in excess of their legitimate dues.

No question, we might here mention, has been raised as to the
validity of the sale in the Munsiff’s Court. The sale baving taken
place in that Court, it must be taken to be a perfectly good
sale. The only question which we have to consider is as to the
rateable distribution made by the Subordinate Judge, and the
order that he passed calling upon certain decree-holders in the
Muonsiff's Court to refund monies.

Under s 295 of the Code of Civil Procedure, * whenever

" assets are realized by sale or otherwise in execution of a deeree,

and wore persons then ome have, prior to the realization, applied
to the Coust by which such assets are held for execution of
decreeg for money against the same judgmeﬁt-debtor, and have
ot obtained satisfaction thereof, the assets, after daduéﬁﬁg the
costs of the realization, - shall be divided rateably among all such
persons.”

The decree-holder in the Subordinate Judge’s Court is ome

of those persons, and he applied in proper time to the Subordinste

Judge for obtaining a share of the money realized under the sale
in the Munsif's Court of Brahmanbaria.

Referring then to s. 285 of the Cods, it will be found that

“where property not in the custody of any Court has been attached

in execution of decrees of more Courts than one, the Court. "whiah
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ghall receive or realize such property and shall determine

1602

any claim  thereto  and any objection fo the attarhment Bave

thereof, shall be the Court of highest grade, or where there is
no difference in grade between such Courts, the Court under
whose decree the property was first attached.”

Now, although the attachment that was taken out by the
derree-holder in the Subordinate Judge’s Court was hefore
judgment, still a decree having been subsequently obtained on
the 23rd Aungust 1399, the attachment that had already been put
upon the property became operative, and upon such attachment
being made operative, he stood in the same position in respect
to the property attached as the decres-holders in the Munsiff’s
Court. That being so, the Subordinate Judge’s Court was the
only Court, having in view the provisions of the sections to whieh
we have just referred, which could determine any claim to the
assels realized by the sale in the Munsiff's Court. That is a view
which we think is apparent on the face of s 285 itself; and
it seems to have been adopted in the case of Badri Prased v.
Saran Lal (1), where the learned Judges amongst other matters
observed as follows :— Where the Courts are of different grades,
the one upon which this duty,” that is to say, the duly of
distribution under s. 295, “devolves is that of the highest grade;
‘where they are of the same grade, that which first effectuated
the attachment.”” And in another portion of the judgment
‘they observed:—“TIt appears to us that, when several decrees
of different ” Courts are out a.gaanst 9 Judgmen&ﬁebtﬂr, and
his. immoveable property has been abtached in pursuance of

“them, the law contemplates, no mattar whether . such  Courts

“be of the same or different grades, that oms Court snd ome
Court only shall have the power of deciding obgeetmns to the
attachment ; of determining cleims made tfo the property ; of
ovdering the “sale . thereof and receiving the proceeds, ‘and of
providing for their distribution under s. 295, That being so,
we think that after the Subordinate Judge had called for (as’he
had fall authority to do) the record of the execu’mon eBge fwm
the file of the Munsiff om. the 9th. Beptember 1899 Aor
the purposa of dxstmhutmn of ‘the sale procesds, the Munsiff

(1) (as82) 1. L RA.A:a 850,
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had no pawer to distribute the money amongst the decree-holders
in his own Court. He ought to have at onoe sent up the record
to the Couwrt of the Subordinate Judge, for the purpose of a
distribution being made by that officer in accordance with s. 295
of the Code. The Subordinate Judge, as we have already stated,
upon receipt of the record from the Munsiff’s Court, dealt
with the matter of distribution, and made his order of the
19th February 1900. That is an order which was in perfect
accordance with the provisions of ss. 205 and 285 of the Code of
Civil Procedure, and no objection could he taken to it.

But then the question arises whether the Subordinate Judgs
had the authority to make the order that some of the decree-holders
in the Munsift’s ¢ owt should refund the sums drawn by them in
exeess of what was legitimately dueto them. It seems to us
extremely doubtful whether he had such authority, because the
Subordinate Judge was not then sitting in appeal against
the order of the Munsiff, nor had he any revisional jurisdiction
in respect of any order, which the Munsiff had made. However
that may be, in order to remove any doubt or difficulty which may
exist, we make the same order which the Munsiff, so soon as he
discovered the mistake that he had made, ought to have mads,
and which the Subordinate Judge has made in this matber.

The role will accordingly be discharged. "We make 10 order as
to oosts. ‘ '

Rule da'éakdrged. ;




