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C I V I L  R U L E .

S e fo re  M r .  Ju s iiae  Q-kote o»<i J J r .  Jnstiee S re t t ,

BH U G W A N  GHUNDER K R ITIE ATI^A ,
</«)». 14. IS.

C. --------------

CH U N D BA M A LA  GUPTA.*

■Civil P ro c e d itfe  Code {A c t X I F  o f  1SS2) ss. SS3, 29S— ExecuixQ-a f>f dcore.e— 
M a tm lle  d iv is im  o f  praceeds o f  e x tc u tio n  sale— P ro p e rty  a itaehecl in  csesu- 
tio »  o f  decrees o f  severa l Qonrtg— A t ia a lm m i ie forts ju d g m e n t— C a u rt o f  
SKjteriffr ffrcide~j.ippea[—SevisiQitaJ jvrudiciion.

When a property has Iwen goH ia  execution of decrees in a MunsifE’s Court, 
and, priw to tf!0 reiiKsation of assets by sale, a decr«e-hoMer in tlie Subotdliiiite 
Jtidge’s Court, who attached tke same property before judgmuiit, a])jili«s to 
the Su'bordhiate Juflge for tlie esecntitm of his decree, tlio only Court wliioli has 
jurisdictjon to decide questions »elatmg to tlia' rateable distributiott of tlio s-ale 
proceeds under s. 395 of the Civil PfocednF'S Code, is the Court of the Sabon!iita.to 

and noti tisat of tlie Hiinsiff.- 
{Sem ite) When tho MmiKiff has ordereA a rateaWe distribatidn of the sak 

proceeds amongst t ie  itecrce-liolders in his Court, w ietier tiie Subordiaate Jwlge 
has Jurisdiction to set osida that order and to di«e<i that the; deeree-iioldew in t i«  
Munsiff's Court slioaUl jeEnnd ths sams drawn by tKein in exetjss «£ wimt w«g 
l e g i i i i a a t e l y  d u e  t o  t h e m .

T he  deoree-holders, B ta g w a a  {Xiuuder K iitira tm  and auotlier, 
obtained tMs xtile,.

O n tbe 24tli A ugust 1 ^ 9  a propertyJjelongjjig io  tlie judg- 
maalwdebtor, Am bica Gliaraa (jiiptaj: was SQ ldiatiiepoart o f  tlieflrfit 
MunBijS:o f  Braim aixbaria-in execution o f a .dewee held by  one 
H ari M olian D a®. Previous to the rp lisation  o f the assets, 
otlj.Br decree-liold.ers, namely, oae Bagbimatli Tewari and tii© 
petitioners in tMs J^ e, applied' fo r  mtsa.'ble diBtiibution o f tba 
sale proceeds amongst tHem. -Tlie ilTiiiaiff' made a rateable dig- 
iiiba lio ii a m ou n t tlie said decree-Iioldefson tlxe Stli Jajiuary 1900 
iu.d t leareupon th.6: petitionera iiti tHs ridŝ : ttJ tlicm  by
tke GoU-rt^ttte'sum o f  B s. 555 and' odd >amas oiit o f  tlia asaeie 
1 ealioedi
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1902 One U m a Cliaruu Gapta had brouglit in tKe Coui't of th« 
Subordinate Judge o f Tipperak a auit for account against the 

Bbiiibaika and in  September 1896 certain propexties o f it s
V. judgnient-debtor, ineliiding the aforesaid property,, were attaolied 

fcofore judgm ent at Ms instance. U ina Oliaran obtained »  
decree on tliQ 23rd August 1899, and applied to  the Snbordinato 
Judge for eseoution of his decree on the S lst August 1899. 
Tliereupon on tke 9tli September 1899 the Subordinate Judge 
directed that tlie Munsifi o f Bralimanbaria should send up the 
record of the aforesaid execution ease to liis Court after confirmation 
of sale and should direct the deoree-holders in  the M u n afl’s 
Court to appear before the Subordinate Judge fo r  rateable distri­
bution. But, in spite of this order, the Munsiif, thi’ough mistake 
^  it appears, dii'eeted on the oth January 1900 a rateable distri- 
te t io ji amongst tli9 deeree-holders in his Court, as has already 
been stated, and then sent lip tiie records of the ease to the Subor- 
«iinato Judge. It  may be added that before the property was 
sold, Unia Charanhad objected in the M undff’ s Court to the saie 
taking place, but his olijection was overruled.

The Subordinate Judge then made a redistribution o f ths 
assets realise<i by  sale amongst all the deoree-liolders, including 
Uma Ohai-an, and directed that the .petitioners in  this rule 
ghoiild refund the sum of Rs. 293 and odd annas as drawn by 
them in esoess of what was due to them. A gainst th is /ord er 
the p&titioners Bhugwan Ohunder Kritiratna and another m oved 
the H igh  OGUii and obtained this rule.

im s Dr. As'utosh Mukerjee and Bahta Jnanendra Wath Bom  and
Qolinda Chandra J)ey lo r  the petitioners.

£ahu Baikania Nath fo r  the opposite party..

Our. ttdv. m it.

,®M osa Jtwu ,,B be3!t J J o  The , sub3ect-naa,tter o f ,, this; ;irafo 
is an order of the Subordinate Judge o f Tipperah, dated the 9th. 
September 1899, calling for the record of a  ofertein execution 
oa&e from  the file o f the MunBiff o f Brahman.baa’ia  for the puijsose 
o f rateable distribution' o f : ;the sale proceeds of a certain propefty, 
amongst cartaih' decree-holders, one/ o f the dwreerholdera being
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tt peraon, who liad . obtaiiifei a ilecxee in Ida st.b.e sjtiborduiate ];iia ,
Jiiilge’s) Coiii't, as also a sub.se!|iieiit tirfler of tke lOth, Felxraary
IfHjy o f tlie same officer determinina: tlie ijueistion o f  rateable Chcsw*

. ,  1 1 1 • 1 K lL illttA lS A
tiistribution aud ordering that certain of tlie deeree-JioldeM m  tue r.
Braiimanbaritt M unsiff s Court, wlio had, imdt-r the orders of the mS a OeI xa 
M iinE-itts dated the 5th Jautiary 1900, tateii ont certain sums in. 
excess o f the amount?! properly due to tliein, slioald reiaad  the 
excess amount.

It axjpoars that in eseeution of a eertain decree or deyrees, 
in the Mimsifi’s Court of Brahmanharia, certain pi'operty t-oloiig- 
ing to the judg'meiit-debtor, Ambiea Oharan, was aitaehed for 
sale. The sale took place on the 34th August 1S9.9. But before 
this event happened the decree-holder in the Sultoxdinate Judge’s 
Ooiirt, who had got the same property attached before jixdgmcjit, 
obtained his decree, and this was on the 23rd August iS99. Aud 
on the 31st idem he applied to the Subordinate Judge for 
eseeution of his decree. That officer thereupon, on the 9th 
September 1S&9, seat down an order to the Munsifi of Brahman.- 
baria calling for the record of the: exeoution case pending on 
Ms file for the piittpose, as we have already indicated, of the 
distribution of the proceeds of the sale already held on th©: 24th 
Angast, between the deoree-holder in hiss (the Subordinate Judge’s)
Coarfc and the other deoree-hoidera in  the Ifu n siff’e Goiirt. The 
Mutisiif, however, apparently out o f mistake, instead o f eom plying 

, with the order of the Sabordinate Judge, aa he ought to hsTs 
done, on the oth January 1900, made a Tateable distiibutioH 
between the deoree-hpldera o f his , own. Oonrt.^ Subsequently tib.e 
M m isiff sent the, jfeoord to ths; Subordinate Jtidge, who, on  iha 
19th February 1900, as already mentiohedj dsfcerminQd the matter 
o f diistribution between the decree-holdor in his own  ̂ Court 
and the various deoree-holders in  the M unsifi’s Court, and fiwdiyjg  
t h a t : some o f the deoree-holders ta d  obtained more m om y  thaa 
they were; entitled ' to . receive, dir‘6ot©d ■ .them. to  refund the 
amouhtB which, they had obtained': in .access o f their tsgitiDoate 
daea:under his distribution. ■

W s might her© inentioa that, upon the aalg taking plaoe on 
the 24th Angast ,1,S99,, the moni«,,'were,, realissed on mriom, 
dates. The whole. ,'sM:h0,unt would, ,a8em to hftve,,been reftfiaed on̂
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jgo2 the 6tli Septembex 1899, that is to  say, after tlie applicatioa. tliat
d e e i ’ e e - h o l d e r  i n  t h e  S u b o r d i n a t e  J u d g e ’ s  C o u r t  

Chtjn-i>er for e s e e t i t i o n  o f  M b  d e c r e e ,  ■ w M c h  "was, a s  a l r e a d y  j f i e n t i o i i e d ,  o r s

KmWEATNA . , Tonn
V. t h e  3 1 s t  A u g u s t  1 8 9 9 .

M S r S S T A .  T h e  l e a r n e d  Y a k i l  f o x  t h e  p e t i t i o n e r ,  o n e  o f  t h e  d e c r e e - h o l d e r s  

i n  t l i G  l i t L n s i f f s  C o u r t ,  - w h o  o b t a i n e d  t h i s  r u l e ,  h a s  u r g e d  u p o n  

u s  t h a t  t h e  S a l b o r d i n a t e  J u d g e  h a d  n o  a u t h o i i t y  t o  c a l l  f o x  t h e  

record o f  t h e  e x e c u t i o n  c a s e  i n  t h e  M u n s i f f s  C o u r t  f o r  t h e  

p u r p o s e  o f  d i s t r i b u t i o n  o f  t h e  s a l e  p r o c e e d s ,  a n d  i n  t h e  s e c o n d  

p l a c e ,  h e  h a s  c o n t e n d e d  t h a t  t h e  S u b o r d i n a t e  J u d g e ’ s  o r d e r  o f  

t h e  1 9 t h i  5 ’ e b r u a x y  1 9 0 0 ,  d i s t r i b u t i n g  t h e  s a l e  p r o c e e d B  

a m o n g s t  t h e  v a r i o u s  d e o r e e - h o l d e r s ,  - w a s  a l s o  w i t h o u t  a u t h o r i t y ,  

m o r e  p a r t i c u l a r l y  h i s  o r d e r  d i r e c t i n g  t h a t  s o m e  o f  t h e  d e c r e e -  

h o l d e r s  i n  t h e  M u n s i f l ’ f l  C o u r t  s h o u l d  r e f i m d  s u c h :  s u m s  a s  t h e y  

h a d  r e o e i y e d  i n  e x c e s s  o f  t h e i r  l e g i t i i a a t e  d u e s .

H o  q u e s t i o n ,  w e  m i g h t  h e r e  m e n t i o n ,  h a s  b e e n  r a i s e d  a s  t o  t h e  

T s l i d i t y  o f  t h e  s a l e  i n  t t e  M u n s i f f ’ s  C o u r t . ,  T h e  s a l e  h a - v i n g  t a k e n  

p l a c e  i n  t h a t  C o u r t ,  i t  m u s t  b e  t a k e n  t o  b e  a  p e r f e c t l y  g o o d  

s a l e .  T h e  o n l y  q u e s t i o n  w h i o h  w e  h a v e  t o  c o n s i d e r  i s  a s  t o  t h e  

r a t e a b l e  d i s t r i b u t i o n  m a d e  b y  t h e  S u b o r d i n a t e  J u d g e ,  a n d  t h e  

o r d e r  t h a t  h e  p a s s e d  o a l l i a g  u p o n  c e r t a i n ,  d e c r e e - h o l d e r s  i n  t h e  

M u n s i f f ’ s  C o u r t  t o  r e f u n d  m o n i e s .

U n d e r  s .  2 9 5  o f  t h e  C o d e  o f  C i v i l  P r o c e d u r e ,  “ w l i e n e w  

a s s e t s  a r e  r e a l i z e d  b y  s a l e  o r  o t h e r w i s e  i n  e s e o u t i o n  o f  a  d e e r e e , :  

a n d  n » r e  p e r B o n s  t h a n  o n e  h a v e ,  p r i o r  t o  t h e  r e a l i z a t i o n ,  a p p l i e d  

t o  t h e  OoU5't b y  w h i c h  s u c h  a s s e t s  a r e  h e l d  f o r  e x e c u t i o n  o f  

d e c r e e s  f o r  m o n e y  a g a i n s t ,  t h e  s a m e  j u d g m e n t - d e b t o r , '  a n d  h a v & :  

n o t  o b t a i n e d  s a t i s f a c t i o n  t h e r e o f ,  t h e  a s s e t s ,  a f t e r  d e d u c t i n g  t h e  

c o s t s  of t h e  r e a l i z a t i o n ,  s h a l l  b e  d i v i d e d  r a t e a b l y  a m o n g  a l l :  s u c h  

p e r s o n s . ”

T h e  d e o r e e - h o l d e r  i n  t h e  S u b o r d i n a t e  J u d g e ’ s  C o u r t  i s  o n e  

o f  t l i o s e  p e w o n s ,  a n d  h e  a p p l i e d  i n  p r o p e r  t i m e  t o  t h e  S u b o r d i n a t e  

J u d g e  f o r  o b t a i n i n g  a  s h a r e  o f  t h e  m o n e y  r e a l i z e d  u i x d e r  t h e  s a l e  

i t t  t h e  M u n s i f l ’ s :  C o u r t  o f  B r a h . m a n b a r i a .

B e f e r r i i i g  t h e n :  t o  s .  2 8 5  o f  t h e  C o d e ,  i t  w i l l  b e  f o u n d  t h a t  

v ? k e r e  p r o p e r t y  n o t  i u  t l i e  c u s t o d y  o f  a n y  C o u r t  h a s  b e e n  a t t a c h e d  

i n  e x e c u t i o n  o f v d e c r e e s  o f  z a o r e  C o u r t s  t h a n  o n e ,  t h e  C o u r t  w h i c h
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shall reeeiYe or realixe suck property and shall flefcermiiie . ir« 2  

a ii j  claim tliereto and any objection to ilie attat-limenfc'bei^bwah 
tkoroof, sta ll be the Ooui-fc o f liigliest grade, or where tkere is 
no difference in grade between suclx Oourts, tlie Court under ^  •e- .
whose decree tlio property w m  first attaelied.”  Maj-a Gcj*s4 .

Ko^w, altbough. the attaeliimLen.t tkat -was taken out b j  flie 
decree-lioHer in the Subordinate Judge’s Court ■was before 
judgment, still a decree having been subsequently obtained on 
tilt) 23rd August 1899, the attachment that had already been put 
upon tlie property beoame operative, and upon such attaokment 
being raade operative, he stood in the same position ia  respect 
to  the property attached as the decree-holders in the M unsiff’g 
Court. That being so, the Subordinate Judge’s Court was the 
on ly Court, having in view the provisions o f the sections to wMeh 
we have just referred, wMoh eould determine any elaini to the 
assets realized by the sale in  the Munsifi’s Court. That is a view 
which we th in i ia apparent on the face of s. 28S itse lf ; and 
it  seems to have been adopted in  the ease o f  i?ac?ri Prm ad  v.
8 armi L a i (1), where the learned. Judgffl amongst other matters 
observed as follow s :— “ ‘W here the Courts are o f different grades, 
the one upon which this d u t y / ’ that is to say, the duty o f 
distribution under s. 295, '̂ devolves is that o f the h ig h a t  grad e ;
■where they axa o f  the same grade, that which first effectuated, 
the atfcaohment.”  A n d  in another portion o f the Judgm ent 
they observed;—“ It  appeals to us that, when several deereuE 
o f  different Courts are out against: a |udgmei>,t-del)t<)r, and 
his; ommoveaHe proper-fy has been -'^ed in ftursuance o f 
them^ the law contemplatss, : no jnatter whether such Courts 

, 'be o f the ^same or d i f  Hh&t &m Court aaad om
Court on ly  shall have the power o f deoiding objeotions: to  : th® 
attachm ent; o f determining claims made to £h® property ; e f 
orferin g  the sale ■ thereof and receiving the proceeds, ' 4 u d o f  
providing for their diafepibution :Under s. :29§.”  T h atboin g  so,
:we think that ^ te r  the  ̂Subordinate Judge had called for (as he 
had fu l l  authority to do) the record o f iiia  esecution ease from  
the file ctf tha Munsiff on the 9th : S^ ieia ljer 1899, for 
tSiB purpose o f distribution of the sale pi'ooseds, the M unsiff

v" .(U)' ii.' B.: ̂ ' :Aji. '^sss. '■
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3902 liad ao power to diatribute tlie money amougst tiie decree-iiolders
in Itis own Court. H e  ought to have at onoe sent up the record 
to the Court of the Subordinate Judge, for the purpose of a 

®. distribution being made b y  that officer in accordance %vith s. 295
M a k  Gcp*a. Code. The Suboxdinate Judge, as we have already stated,

upon leceipt of the record from  the M unsifi’s Coisrt, dealt 
with the matter of distribution, and made his order of the 
19th S’ebriiai'y 1900. That is an order whieh was in perfect 
accordance with tho provisions o f ss. 295 and 286 of the Code of 
Civil Procedure, and no objection could be taken to it.

B at then the (question arises whether the Subordinate Judge 
had the authority to niiilce the order that some o f the decree-holdera 
in the * Munsifi’s t ourt should refund the sums di'awn b y  them in 
excess of what was legitimately due to them. It seemss to us 
extremely doiihtful whether he had such authority, because the 
Subordinate Judge was not then sitting in  appeal against 
the order of the Mnnaiff, nor had he any revisional jurisdictioD 
in respect of any order, w*Mch the Munsifl had made. However 
that maybe, in order to remove any doubt or difficulty which may 
exist, we make the same order which the Munsiff, so soon as he 
discovered the mistake that he had made, ought to have made,: 
and which the Subordinate Judge has made in  this matter.

The rule will accordingly be discharged. W e  make no order as 
to 'oosts.' ■ ' '

Rulediseharged.

M. N. R',


