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of any rent to defendants Nos. 4 to 6. Whether he means proof
of payment or evidence of payment in the proper sense may be '
a question. But if the latter, the statement is not borne out
by the record, for our attention was called to the evidence of
more than one witness that such payments had heen made. T
accordingly agree in thinking that the decree appealed against
should be set aside, and the case remitted fo the lower Appellate
Court to be properly disposed of.

PRIVY COUNCIL.

SHAMBATI KOERI
2.

JAGO BIBL
[On appeal from the High Court at Fort William in Bengal.]

Purdanashin lady—ZHrecution of document by purdanashin—Non-production of
inukhtarnsme—Bvidence—Insufficiency of evidence ihat deed was explaiped
to her and that she undersicod it.

In » suit brought dgainst a puwrdenasiin lady on a mortgage  bond which
purpoited to be signed in her name “by the pen of Soonder Lal, son-in-law and

* gm-mukhiar,” under 8 mukhtarnama, which was not produced :

Held, thet secondaxy evidence of the mukhbarnams was on the' facts pub
forward o nc¢ount For its non-production inadmissible, bub even if admissible, it
was fot sufficient to show that Soonder Tal had authority to execute the hend,

Although the bond was said to have been read gus to the lady, it was not shown
that it was explained to her or that-she understood its cenditioms and effect:
Held, therefors (sffirming the decision of the High Court), thut she was nob houad
by it

Sudisht Lal v. Sheobarat Koer (1) followed,

Appear, from a decres (9th July 1896) of the High Court at
Caloutts, reversing & decres (30th March 1894) of the Subordinate
Judge of Monghyr, in favour of the Flaintiffe—Appellants.

The representative of the plaintiff appealed to His Majesty in
Couneil. ‘ '

# Pregent 1 LoRDS MACKAGHTEN and Liwpres, 81z Fomp Norre; 'Sud
AFDREW Boonr® dnd S1R ARTRUR Winsoy,
(1) {1881) 1. L. R. 7Cale. 245; L. R. 8 1. A, 389,
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The bhié was br ought on & mmtgage bond. The plaintiffy’ case

I>1b1 harrowed Rs ar ,000 on 3rd July 1883 for the purpose of

paying off various creditors of her deceased husband, and that

she then executed the mortgage bond, by which she hypothecated
eertain properties in favour of the plaintiffs.

The bond recited that there were debts due to various mahajans,
amongst whom Babu Hurdeo Narain (the then head of the
plaintiffs’ family) is mentioned as being one; and that on account
of the high rate of interest cliarged on thewm, it was necessary to
liquidate them by borrowing money at a lower rate of interest,
and that the loan had therefore been taken from the plaintiffs
at the rate of 10 annas per cent. per month, The bond purported
to be signed by Jago Bibi “by the pen of Soonder Lal, son-
indaw end am-mukbter”” A memorandum was endorsed om
it fo tho effect that regﬁstmtmn had been effscted by Soonder Lal

~¢guder a general power-of-attorney (No. 7) of this office,” and

that execution had been admitted by him.

The suit was brought en 14th April 1892 for Rs. 28,996 mms{;
Jago Dibi and certain other persons who had subsequently to the
daute of the bund purchased portions of the mortgaged properties.

The defence on bebalf of Jago Bibi was that she never
executed the mortgage bond; that at the time of the alleged
exccution she had gone to Benares; that the bond had heen
collusively got up by Soonder Lal and the plaintiffs; that there
was no necessity for borrowing the money, nor did she authorize
Boonder Lal to-execute the bond or horrow any money by the
execution of any mortgage on her property ; that though Soonder
Lal had received an am-mukhtarnema from her for the purpose
of condueting the Court: affairs, making collections of rent, and
performing other necessary acts, yet he had no authority of the

kind alleged by the plaintiffs; and tha there ware Bo debf;ﬁ Teft

: by her husband, which required payment.

The answer of the other defendants was to the effeet that ﬁhe:
consideration-money paid upon the conveyances executed by

them ‘wes applied in past satisfaction of the mortgage bond,

and that the plumtxﬁs releasod the prop rties - purchased by them :

' £mm tha mortgage hm
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Tssues weve raised, of which the only one now material was t—

«Whether the defendant Fage Bibtd exeouted the disprted mortgage bond dated

Brd July 1883 fur proper consideration to ihe plointiffs, und is she bound by the
sets of her agent and son-in-law Svonder Lall 57¢

The Subordinate Judge held that Soonder Lal had authority to
sign the mortgage bond on behalf of Jago Bibi under the power
conferred on him by the mukhtarnams and that he had also had
her express permission to sign the document. He also held that
certain Jdebis due to various ereditors were paid off from the
money borrowed from the plaintiffs, and that the p'ea set up by
Jago Bibi thot at the time of the execution of the hend she was

away at Benares was untrue. He decreed the suit against the
defendant Jago Bibis

A Divisional Beneh of the High Court (Guose and Hitr JJ.)

on appeal reversed the decision of the Suberdinate Judge and
Sizmissed the suif.

In their judgment the High Court said—

#The Subordinate Judge liss sccepted the evidence adduced on behsll of the
pluintiffs as albogether trae.  His judgment, however, is very shott, and we are
i Mo way setisfied that be veslly appreciated the diffientties that exist in the
exke, We may here point oubt two or thiree important mistakes that he seeing
to' have fallen into. In the fest pluce, he says that both the lady end Sconder
i have witfully withheid from the Court the original mukhtsrnama. So far
a8 the lsdy is concerned, there is no warrant for saying s0. . If Is quite possible.
that the dovmment is in the hands of Sconder Lal; bub, ss will be presently
noticed there is nothing to show that the. requisition of ‘the Court to produce it
was brooght home té that individual.

“In ‘the sccond plice; the Subordinate Judge i of opinien, frem the vegls-
teation. certifientn- on the back of the muorigage hopd, thet bee mukhier Soondex
Ll was empowered by the general powenof-attorney (wbich, we may take it
was prodnced before the Begistrar ab the time) to sign the doctunent on  hehalf
of the ladys It nodoubd, shows that b was apthorized to sdedif execwtion én
bekalf of the ksdy, and to get the dociment vegittered; et we are umable . be
take it amy further, and say that i shows theb there was awthority i the
maukhtar himself to sign the mortgage lumd

“In {he next plate; he states that the witnesses on belialf nf the: pleintiffs
havy proved that the debts due from Jago Bibi to Jumina Pershad Kuman ])M,
Babu Hardes Warain and-certain obher cipditors, were sntisfied b;g ‘the mxmay
Taiged. by the bond; and that the khata books produced by ‘the plaintifis support - m
‘witnessen in this 1'eapact wherdas there is no evulane;a znhqwmg that sny of theke
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debts did in fact exist, and that these creditors were, as a mabter of fack, paid

e pff. We need hardly say thet the entries in the plaintiffs’ kAafe books, avowedly

BHAMBATI
Eozrr
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made on the representation of Soonder Lal to whom the mouneys were paid,
standing by themselves can be mo evidence of any payment o the eredibers.

¢ The anthority which Soonder Lal is said to have possessed under the power
granted by the lady i# a wmatter of all importance in this case, as also the
question whether any debts were left by the lady’s husband, and if money was

" reguired to pay off such debts. Upon these two important matters the judg-

ment of the Subordinate Judge is incorrect.

“The evidence that has been adduced as to the general avthority of Soonder
Ll s sltomethu sewnda,ry, the origingl - wm-mukhtarnama not having been
produced.  And the question in the first place arises, whether the plaintiffs
sufficiently accounted for the absence of the original, and whether they took all the
meuns they had in their power to produce the origiual, so as to entitle them
$o-sddues secondary evidence of ‘the contents of the said instrument. Now thers
can be no deubd whatever that the original must be eithor with the lady or with

. “Boonder Lal. . The lady swears that it s not with her, but with Soonder Lal ; and =~

“although this staterent was made after the plaintiffs had closed their case, shill

© 3t was incmmbent on thewm to avail themselves of and éxhaust all the means they

had in their power to compel Soonder Lal to nppear in Court and produce the
doenment in question, if it be with him. No doubt they had subpeenaed him ; no
doubt they asked for & warrant being jssued for his arrest ; but it does not appear
that wny real attempt was mede to serve the swbpeena upon him personally, or
that any efective steps were token to bring home to that individoal either the
sibpena or the warrant. The warraub was refurned unegsouted, because the
gerving yeon was informed that Soonder TLal had gone away fo Caleutta; but it
was open to the plaintiffs to apply for the warrant being sent down o the proper

. anthorities at Caleutta for execution. They did nothing of the kind, but allowed

ike matter fo drop there. 16 appenrs upon the évidence that Soonder Lal was, at
the time, holding an appointment under one Purusotim Lal, who has business
both &t Caleutta and Monghyr, snd it is quite possible that in the course of his
employment he wodld svmetimes be in Calentta and sometimies at Monghyr. It
seems to us, therefore, that there was really no great difficulty in serving. either -
the subpena ox the warrant upon Soonder Lal personslly, if the pla.mtx.{fs werg
really in earnest. Asregards- the copy said to have beeu kept by the plamtxﬁs

servant, it would appear thab certain witnesses on behalf of the plaintiffis were
agked to' spesk to ib; but the Subordinate Judge wounld not permit this to bhe

done. In. this' matter, weo think, he was wrong, beeavse when. he allowed

secondary evidence 6 be given as to-the contents of the document, we do not gee
why he refused to allow the witnesses to speak to the copy said “to have -been képh

‘ir;t the plaintiffs” kofAi.,  The learned vakil for the - respondents, ‘however;  did not
tender this copyehefore us, and it is nob now upon the record of 'this base.. We are, -

thersfore; unable o say sny thing more about 1t or take any- action upon 1{7.‘ This
being the state of £acte; oan we siy that the plaintiffy 1aid the founddtion for the

“introducticn of “seconlary evidence us to the contents of the mukhtama.ma in thm' ‘
: _m? We do not bhnﬂt we oA’ 1 :
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Assuming, however, that the secondary evidence was properly
adwmitted, the High CUpurt on consideration of it ohzerved :—

“The evidence &8 to the autherity of Soonder Lal 18 not, to our minds, in the
absence of the original mukhisrpams, of a satisfactory character; but assuming
that the mukbtarnamsa did contain authority to execute s docuweunt like the
mortzage bond in question, ik is not, in our jndgment, sufficient to entitle the
plaintiifs to s verdiet in this case.

“The defendant is & purdanashin Tady; end since the death of her hushand shs
toft the menagzement of her affuirs, including the management of the business of
the shop which her husband had, to her som-dn-law Scender Tal. There izng
evidencs on the record to show that the mukhtarnama, upon which the plaintiffs
rely, was explained fo the defendant in eny maoner Lelore she actunally exscuted
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it, s0 as to ensble her to compreliend exactly the extent of the power she was

going to confer upon her son-in-lew. It is nok, =8 it seems to us, sufficient for

the plaintiffs to prove that she pat her mark (for it is said that ber signature to
the document was by wmark); but that she thoroughly understood what tha
unthority or the authorities were (and they were sasserted to be practically
unlimited) that she was going to confer on the mukhtar; and this the plaintiffs
‘have not even attempted fo do. See in this conneetion the care of Sudhist Lal
v. Skeobarat Koer (1),

They then considered the evidenes as to the expross oral
anthority said to have been given by Jage Bibi to Boonder Lal
to execute the mortgage-bond in suit, and as to this they said: =

*This is sl the evidence hearing npon the question of the expiress anthovity said

to himve been given by the lady fo exceuts the document, and we ora unable to ssy

that it is ab all convineing. It is noteworthy that theugh the morfgage bond is
saidl - to have been read out fo the lady, there is no evidenve that it was in say
way explained to- her, and that she really undesstood the conditions and sffect
~fhereof,

“We now turn o the avidence relating tothe eonsideration said to hﬁw possed
under the document.

A5 we have alveady stated, no-evidence has been ‘adduced on the part of the
plaintiffs to-show that the debis; which. the mortgage bond states it was necessary
to liguidate, did ss.a matter of fact exist—iuuch. less that they wers debin left
by the lady’s husbend. The existence of thess debis was distinetly challenged by
the Iady both in the written statement sind in ber evideunca on osth; and it is very
remprkable that, nofwithetanding this challenge, the plaintiffs did' not think ‘it
worth ‘whils to -adduce’ ony evidence bearing uyon this matter. - No doubt’ the
evidence of the lady wus given after the plaintiffs had closed their case;s but tha
sssertion had - been distinctly made in her written statewsent that thers wers o
‘dapts doe from her Lusband, and that there was 1n0 necessity whatscever for the
‘morey being borrawed under the bend in question, so. that the plaintiffs must hays

(1) (1881) L L. R. 7 Cule. 245; L. R. 8 I. ‘4. 83,
fid
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known distinelly what the cuse was that they had to meet. The only veal
evidence upon this subject is given by Baldeo Narain, snd he says that Jago Bibi
herself, as well as Soonder Lal, said to Madun Mohon, the father of the pluintiffs
Wou. 2and 3, that there wers debts due from her bearing interest at a high rate,
and reguesting him to lend her money ab & lower rate of interest; that he was
present when the conversation took place, and which wns inside the kaveld.
Madan Mol is dead, and no other person except Baldeo is stated to have been
present when this negotistion is said to have taken place and the statement ns to
the existence of antecedent debts is alleged to have been made. The lady on her
oath distinetly denies auy such negotistion with Hurdeo Narain; and it will he
‘ghserved that Bildeo does nob say that the debts weve debts left by the Iady’s
Lugband, bui that they weve contraeted by the. lady herself. - The witness then
vefers to certain juma-khorach books, and points out varjous entries showing
payments niade af different {imes to certain malmjsus and to Jago Bibi, These
surus, however, are gdmitted to have been paid to Soonder Lal, and that it was
Boonder Ll who cavsed the names of the mahajans to be inserted.  The witness
in sxother part of his evidence adds that sfter the vegistration of the bnd, Jago
Bibi said “Make over ihe money to Soonder Lal. Ha would make payments
to mehejans.”  Hia evidence is not very clear, whether it ‘was he thet™y

suthorised o make the payment; but, however that sy be, so far as he states
that the lady suthorised pugwent to bo wade to Sconder Lal, he is not supported
by any other witness, [Itig sard that one of the mahajans, whose debis it was
necessery to puy off, was Hurdeo Narain, the head of  the plaintifie’ . family. But,
then, us fo thiy debt, there I no other evidence save and except the entries which
Buldes Nurain has spoken to; and our attention has not besn called to sny other
entries In the plaintiffs” books showing that any sum  or sums of money had been
previonsly advanced to the defendunt or to her husband, which it was then necessary
1o vepuy.”? »

Asd in concluding their judgment they said-—

*The question is, whetler the evidence is suffcient to justify ve fu holding that
Boonder Lalswas autl_mrised either by a generul power or by an express authority o
berzow money on her behalf and to execute the mortgage bond in question,

“We must eonfess that the case is not free from diffculty ; but after giving
our best congideration to all the facts of the case, we have come. to the conclusion
that, though the plaintiffs’ case may be true up to & certain point, viz,, that the
mortgage bond was cxeeuted by Soonder Lal and that he received the money covered

therehy, they have failed to prove all the fucts that axe pecessary to be egmbhshed
before & verdiet can be given against the Iady »

Rattigan K. C. and Q. W. Arathoon for the appellants contend-
od Lha,f m the evidence if was shown that the mukhtarnama gave
anthomty to Boonder Lal to execute the mortgage bond; that

even if mot, it was sufficiently shown that Jago Bibi gave

express permission for the execution of the ‘deed under which
W was duly executed; and that it was explained to her and she
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perfectly well understood its contents and effect. As to what
it was neeessary to prove in such cases, Geresh Chunder Lalwwee
v. Bhggobutty Debia (1) and Makomed Buksh Khan v. Hosseivi
Bili (2} were referred to.

The respondent did not appear.

The judgment of their Liordships was delivered by

Sz Axvrew Scosre, This suit was brought by the
plaintiffs and present appellants, who represent a firm of mahajans
at Ulao in DBengal, to enforce a mortgage bond alleged tfo
have been executed in their favouwr by the respondent, Jago
Bibi, for the purpose of paying off debts due by her deceased
husband. Certain persons, who were purchasers of portions
of the property included in the mortgage, were also made parties
to the suit as originally constituted, but it is uwonecessary to
deal with their position in this appeal. The Subordinate Judge
of Monghyr, who tried the case in the first instance, made a
decree in favour of the plaintiffs, but this was reversed on appeal
by the High Court of Bengal, and the present appeal is against
that decision. '

The mortgage bond in question bears date the 3xd of July

1883, and purports to be signed on behall of the vespondent

“by the pen of Soonder Lal, son-in-law and am-mukhtar.” Its
registration at the District Registry is endorsed as having been
effected by the same Soonder Lal “under a genergl power-of-
attorney (No. 7 of 1881) of this office, and execution admitted by
him.”  The material issue in both Courts was in these terms—

“ Whether the defendant Jago Bibi executed the disputed
mortgage bond dated 8rd July 1883 for proper “consideration
to the plaintiff, and is she bound by the act of her agent  and
son~in-law, Soonder Tl &
~ The respondent Jago Bibi is a purdanashin lady who, on- the
death of her husband, inherited from him ‘considerable property,
including a zemindari and a banking business. There isno

(1) (1870) 13 Moore’s I A. 419,
() (1888) L. L R. 15 Cale. 684; L. R, 15 1A, 8L.
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doubt that after ber hushand’s death the respondent, who can
— neither read nor write, executed a mukhtarnama or general
power-of-attorney in favour of her som-in-law, Soonder Lal,

and that this document was registered at the District Registry
of the locality some time in 188L.--But -this document was not
produced in either of the OCourts below, and very perfunctory
efforts eppear to have been made to secure the attendance as a
witness of Soonmdér Lal, in whose possession it was alleged to be. .
Nor was thers any foundation made for putting in the authentic
copy of it, which .was recorded in the District Registry Office,
But a copy alleged to have been made by one Chaturbhuj, a clerk
in the plaintiffy’ service at the time of the execution of the
mortgage bond, was tendered in evidence, and rejected by the
Babordinate Judge; and the only information before their
Lordships as to the scope of the mukhtarnama is supplied by
the statements of some of -the plaintiffs’ witnesses, who were
allowed (very irregularly) fo speak to their reco'lection of its
contents, On the other hand, Jago Bibi stoutly affirmed that in
the mukhtarnama. which she gave “there was no authority to
borrew money and execute bonds, and sell or mortgage properties.
The mukhtarnama was executed for the purpese of collecting
rent from villages and of looking after the affairvs.”

But it was contended that the absence of the mukhtarnama
was of lttle consequence, as the respondent personally entered
into the transaction with full information of what she was about-
The evidense of the plaintiffs’ witnesses on this point was believed
by the Subordinate Judge, but was discredited by the High
Couwrt. The witnesses were, with one exception, in the service
of the plaintiffs and persons before whom the respondent could
not appear; and the one witness (Baldeo Narain) who, from
his eonnection with the family, was able to positively identify’
her does not ‘“remember whether he went to the house of
Jago Bibi at the time when the draft was read out to her,”
and is yot an attesting witness to the bond.’ Without aceepting
in every particular the appreciation by the learmed J udges of
the High Court of the eviderice on this part of the case, their
Lordships see no reason to differ from the general conclusion

st which they arrived that, *“though’the morigags bond is said
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to have heen read out to the lady, there is no evidence that it
was in any way explained fo her, and that she really understood
the cenditions and effect thereof.”

Tt was further urged on behalf of the appellants that the object
of the mortgage having been to “liquidate debts owing to
various mahajans on account of the high rate of interest charged
by them, by borrowing money at a lower rate of intevest,” tha
respondent had rteceived consideration by the liquidation of
these debts.  Dut the only evidence offered on this point consisted
of extraets from the plaintiffy’ own books, and the creditors
themselves wore not called to support the entries, The respon-
dent, by her writlen statement, denied that the debts mentioned
in the bond were ever due by her or by her husband, and her
evidence to the same effect was not shaken on’ eross-examination.
The Subordinate Judge accepted the plaintiffs’ story as to this
part of the caze; but the High Court held that “mno evidence
had heen adduced on the part of the plaintiffs to show that
the debts which the mortgage bond states it was necessary
to liquidate did as a matter of fact exist-~much less that they
were debts left by the lady’s husband.” It is perhaps going
too far to say there was no evidemce: what there was, was
ex¢eedingly incomplete and unsatisfactory.

1t is a well-known rule of this Committes that “in the case
of deeds and powers executed by purdanashin ladies, it ia
requisite that those who rely upon them should satisfy the
Court that they had been explained to and understood by those,
who execute them.” Sudisht Lialv. Sheobarut Kuwnwar(1). - From
the preceding observations it is, in their Lordships ‘epinion,
lear that there is a want of mhsfactary evidence of- thet kind
in the present case.. They will humbly. advise His-Majesty
that this appeal ought to be' dismissed &hd-the' decree of the
High Court confirmed. The appellants must pay the respom-
dent’s costs of the appeal up to and including the lodging of
her case.

_ Appeal dismissed.

Solicitors for the appellants: 7. L. Wikon & Co.

5V W,

(1) (1881) L R. 8 1.4 89, 48; 1. L. B. 7 Usls: 845, 250,
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