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o f any rent to defendants Nos. 4 to 6.”  ’WliBtlier lie means proof 1G02
of payment or eTidenc-e o f payment in tKe proper sense m aj' be 
a question. But if  tlie latter, tlie statement is not borne out 
'by the record, for our attention was called to tlie evideneo o f 
more tlian one -witness tliat such payments liad been made. I  
accordingly agree in tliinking tliat the deeree appealed against 
slionld be Bet aside, and tlie case remitted to the lower Appellate Hiti. J .  

Court to be properly disposed of.

G oTiN B A
Hazba

t’,
PaOXAE
K'-sbain
SlrKHO-
EADHYi.,

P E I T T  C O U N C I L .

S H A M B A T I l iO E E I
I'.

JA G O  B IB I .

[On. appeal from  tlio High. Court at Fort W illiam  in Bengal.]

jP u rd a m ^M n  la d y — S x e c u lio ii o f  doaument iy  pu ria tm s 'h in -r-W o n -p ro d u o iio n  o f  
m akM arnam a— Mvidenee— Im tif fs ie n a y  o f  evidence th a t  deed teas e x ^ la im d  
to  fter and  th a t she understood i t .

In  a guit brought against a p u rd a m s U n  lady on a mortgagee : bond whieli 
purporiod to "bis signed in her name “ by the pea of Soondev X al, son-iii-law sad 

“  am-miiklitar/’ nn<ier a muihtaraaDiaj which was not prodiiced :

S e ld ,  tiftfc Becondary evidence o( tlie iHukhtamatua "was on the facts put 
forward to account for itsnon-production inadmissiMo, but even i f  admiBSiMe, it 
wa« not sufficient to siiow that Soottder L ai liad authority to execute the bond,

Alttongla t ie  'boud was said to hate 116611 read oat to tlie lady, it  was not bIiijwh 
that it  was expJained to her or th a t  she m derstood  its e^adjtioiis and effect:. 
M e id , tliele£<)re (affirming tlie deoiaion of the High Court), tlia i isliB *88 ,1104 hound 
Ijy it.

SudM i L a i v. Sheobarat K cer  (1) followed,

,AppEAii flora a decree (^th Ju ly  1896) o f iiie H igh  Cota?t ai 
Calotttta, reTersing a deores (30th M-aroh IS S i) o f  the Subordmate 
Judgo o f M onghyr, in  favour o f the Pia.iD.fciffŝ —-AppellaiLtav 
 ̂ The representative of. .the phdntiff appealed to H is  Miajdsty in  
Oonnoil-

LoebS: MiosAcJHiBir ..a»d liiHDXSyjv See .■ S’o s jj J?ofaa,: ig i i  
ASTBBEW gf!03il,i! aii^d,Sl»:ABSH-CB W ltsoir.

(1)  C18S1) 1 .1 . B, 7:Cate: 24S : 1 . K, 8 X.-A. 39.
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1902 The Biiii waa brought on a m oitgage bond- The plaintifis’ case 
stated ia  the plaint was to the effect that the defendant Jago 

B ibi bom-wed Es. 27,000 on 3rd July 1883 for the purpose of 
Ji.«so Bjbi. paying off Tarioiis creditors o f her deceased husband, aijd that 

she then executed the mortgage bond, b y  'wMcb. she hypoth.eeafced 
ea-tain properties ia  favour of the plaintiffs.

The bond recited that there were debts due to various mahajans, 
amongst ’W'hom Babu Hitxdeo Naxain (the then head o f the 
plaintiffs’ family) is mentioned as being o n e ; and that on acoouut 
of the iiigli xate of interest charged on them, it  -wm necessary to  
liquidate them by boKOwing money at a lower rate o f interest, 
and that the loan had therefore been taken from  the plaintiJSa 
at the rate oi 10 annas per cent, per month. The bond purported 
to be signed b y  Jago B ibi “ b y  the pen. o f Soonder L a i, son- 
in-law and am-makhtar.”  A  memoraadum -was endorsed on 
it to the effect that registration had been eSaeted b y  Soonder L a i 
“  raider a general power-of-attorney (Ho, 7) o f this office,”  and 
tk it  esscution liad been admitted by Mm.

E ie  suit was brought on 14th A pril 1892 for E b. 23,99Q a ^ in s t  
Jago Bibi and certain other persons -who had subse«^uently to the- 
date o f the bond purchased portions of the mortgaged properties.

T f i e  d e f e n c e  on behalf o f Jago B ib i was that she never 
e x e c u t e d  the mortgage b o n d ;  that at the time o f the allegefl 
e x e c u t i o n  s h e  h a d  g o a e  to Benares j that the bond had  been 
e c J l u g i r e l y  got u p  bySoorLcier L a i  and the plaintifis; that there 
was no fl«HJesfiity for boxrowing the money, nor did she authorize 
Soonder Lai to'eseoute the b o n d  or borrow any money b y  the 
execution of a n y  mortgage on. her property ; that though Soonder 
Lai had received an am-mukhtarnama from  her for the purpose 
o f  conductuig the. Ooui-t affairs, making eoEections of rent, and 
performing o t h «  Jiocessary acts, yet he had no £kuthority o f the 
M n d  alleged b y  the plaintifis j  and thai there -wsre no debts le ft 
by  her htisbaiid, ■wHdh req^uired payment*

‘The answes .qf the other defendants w a s  to  the effied; t h a t  t h e  

consideration^iaioney paid upon, the eonveyanees executed b j  
them: WiM applied in part satisfaction, o f the mortgage bond, 
and that the j4aiii:{ii&/ r e M M  rties purehaged b y  them
from  the li8Q

l-go THE IXDIAS LAW ItKPOliTS. [V O t, X X IX .



VOL. X X IX .]  CALCUTTA SEU IES. , 7 H

Issues were raised, of 'wliieli tlie only one now material waa:—  1902,
fsiliMBiTI

Koebi“  W h e t h e T  t ! i e  defer,d i i n t  J a g o  Bibi e x e e u f e d  t l i i !  d i s p u t e d  m o r t g a g e  B o n d  d a t e d  

S r J  J u l y  1 S S 3  f o r  p r i i p i - r  c i j n s i d w r i t i o n  t c i  p l u i n t i f f s ,  u n i i  i s  s h e  ' b o u a d  b y  t l i e  

o c t s  e f  l i c r  a g f i i t  a r y l  i > o n - i n - I t t w  S c - o n i k - r  L a l l  ? ■ ”  J i .®0 B i b i ,

TIk  Siitioi'diuate Jmlge lield tliat Soontler L ai liad autliority to 
a g n  tlie ia-3rtgage bond an behalf of Jago B ibi Tinder the power 
eoiiferred on liim. by tlie miiklttarnaiaa and tliat lie had also had 
her expre,is permisaon to sign tbe dootmieiit. H e  also beld tliat 
certain debts due to Yiu'ious eroditors T\'ore paid off from  tlie 
nioney borrow&l from  tlie plaiatiffs, and tiiat tliep 'ea  set up by  
Jago B iM  tliat at tlie i ime of tlie esecutioa of the bond Elxe was 
away at Benares was ixntriie. H e  decreed tbe suit agiainst the 
defeiidaiit Jagij Bibi.-

A  Divisional Benc-li o f tlie H igh  Court (G iiore and H il l  JJ.) 
on appeal reversed tlie decision o f tbe Siibordiaato Jiidgo and 
disjiiissed tua suit.

In  their judgm ent the H ig h  Court said—

.“ The Suborfiu-ate Ju % o  liaa accepted tha avidsnce acWucecJ on behalf of t!w 
plaiutife iis tiUogethei* troe. His |mljjmBnt, hsjweyer, is very short/ and we ai« 
hi uu Wiiy su,tisfiBti that bo I’eally apprcelatoA the iliffioiiltjca that exist the 
Cfise, We may here point out two or three importaat mistakes that lie s^jng 
to hstva Ealkn into. In  tlifi first place, he says that both tho ottd Sooiider 
lift! have wilfully withheld from the Court the origtual mukhtarnaraa. So fa r  
as the M y  is concerjiod, thera is no warrant for Baying so. I t  is quite possiMR 
that the doainieat is in the hasidg Svjonder Iial, hat, as will hs p res^ tly  
nati'cM tliere is, iiotliiijg to sl»w  that the reijmsition of the Court te  pcofliice it  
■B’ss hronght honae te  that iridividaal-

♦‘ ‘ I n  t h e  p l a c O i  t ^  S u h o r d i l i a t o  i s  o f  o j i t s i o H ,  t l ®

t o i t o t  « r t a f i « a t 0 o m  t h e  h a e f c  t t »  h o j t d ,  U » t  t h e  SoomieK
T O i s  e o p o w e i e d  b y  t h e  g T O 8 » l  I » w e 3 M > f - « t t Q r ! i £ j  ( * h l s h »  w o  m a y  t a k e  i t ,  

i r a *  p r e t t e w l  h e t o w  t h f t  t t e g i r t r a r . s *  t h »  t i m #  t o  d w w r a . p t t

a f .  l i e  . i s i J y , .  I t ,  a o .  i h » . t h a t :  h a  s d ^  w t c a i a t t a .  ^ :

h ^ l f  o f  ttie M y , w ii t »  g e t  t h e  d o e a m e a *  . . w g & t e r e A ;  w e  »»;. nw lilft. te,
t e i e ' . i t  a a y  f w t l w P i  » » d "  s a y  "fSmt I t

» 3Ahtar. hiiaself to sigs to -  nwwtgftg# koBi.

"  In  tha next pla«e> he .stateis that the wifeawea on hehalf o f  the pM atiff# 
provsd that the debts dua from Jajjo, BiM to J w i ia  Pe»had,.K)jiaaB. l)a«»

B b  H u r d e a  K w a i a  a n d  c 6T t 8. i  o t h e r  c r f i d i t o r s ,  w t r e  s a f i d i e A  b y  t h e  a j o n e j  

x s H W l  h y  t h e  h o i t d >  f t n d  t t > a t t h e  k h a t a  h o o k s  p r o d a e e d  b j  t h e  p l a m i a f f s  s i x p j i t i r t  t t o  

%  m e s w *  i l l  t h i s  I 'E s p e c t .  w h s r e M  t h e r e  i s  n o  e T i d o i r c e  s h a w i n g  t h a t  m y  a f  t h e t «



1902

Shambati
K o s B i

t'.
J ago B ib i .

debts did in fact exist, and tliati these credLtorg were, as a matter of fact, paid 
off. We need liaTdly say that the entries m the plaintifEa’ V ha ia  hooka, avowedly 
made on the representation o£ Soonder Lai to whom the moneys were paid, 
staiidln’  hy themiielvea can he no evidence oE any payment to tha ci'sditata.

“  Tha authority which Soonder Lial is said to have possessed Under the power 
granted by the lady is a matter o£ all importance in this case, as also the 
qaestion whsther !iny debts were left by the lady’s husband, and if  money was 
required to pay oif such debts. Upon these two important matters the judg- 
mejit of the Suhordinate Judge is incorrect.

“ The evidence that has Iseea adduced as to the general authority of Soonder 
La! ia altogether Beeondaiy, the original am-mulihtarnama not having bean 
prodoeed. And the qnostion. in the first place arises, whether the plaintiffa 
aufflcieiitly accomited for the absence o£ the original, and whether they took all the 
means they had in their power to produce the origiual, so as to entitle them 
to adduce secohdary evidence of the contents of the aaid instrument. Now there 
cam he no dctibt whatever that th« original must he either with the lady or with 
SooaderXi&l. The M y  swears that it ia not with her, but with Soonder L ai j and 
slthongii thi* statement was made aftar the plaintiffs had closed their case, stiU 
i t ’w a*  in c m n l i e n t  o n  them to avail thomselveB of and exhaust ail the means they 
had in their power {jb compel Suouder Lai to appear in Court and produce the 
document in question, if it he with him. No douhfc they had suhpoeuaed him ; no 
dosibt they asked for a warrant being'issued for his arrest; but it does not appear 
that any real attempt w.is Jiiade to serve the subpojna upon him personally, or 
that any effective steps were taken to bring home to that individual either the 
iilhpffina or the warrant. The wawaui was returned unexecuted, because the 
iserving peon was informed that Soonder Lai had gone away to C^alcntta ■, but it 
Was cipfc to the plaintifls to apply for tha warrant being sent down to the proper 
authoritiea at Calcutta for execution. They did nothing of the kind, but allowed 
the Hiatter to drop there. I t  api>ears upon the evidence that Soouder L ai was, at 
the time, holding an appointment under one Purusotim Lai, who has business 
both at Calcutta and Monghyr, and it ia quite possible that in the course of his 
employment he womd sometimea be in Calcutta and sometimes at Monghyr. I t  
geems to us, therefore, that there was really no great difficulty in serving either 
the subpoena o* the warrant upon Soonder Lai personally, i f  the plaintiifs were 
reaUy iit earnest. As regards the copy aaid to have been kept by the plaintifis’ 
servant, it would appear that certain witnesses on behalf of the plaintiffs were 
asked to speak to i t ;  but tha Subordinate Judge would not permit this to he 
done. In this matter, we think, ha was wrong, because when, ha allowed 
wcondary evidence to he given as to the contents of the dooumeat, we do not sea 
why he refused to allow the witnesses to speak to the copy said to. have been kept 
}b the plaintiffis' 'ko fh i. The learned vakil for the rsspondeuts, however, did not 
tendsr this copyAefore us, and it is not now upon the record of this Case. Wa are, 
tiiswfore, Miftble to say any thing more about it or take any action upon i t .  ' This 
M a g  file stst*: of fiote, can we say that the plaintiffs la,id the foundation for the 
jAteMwslicfn wsoenlary evifltoce as to the contents of the n:ukhtamai»a in this 

\ TfS'e'do; BOt'think we '
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Assnming, liowerer, that the seoondary evidenee was properly loQa
admitted, the H igh  Court on eonsideratioa o f it olperved

“ Tbe evidence as to the aut’aority n i  Sjontler LaT i§ not, to our minds, in tha KoEttl
absence of tbe original mukhtarnama, of a EatiBfactory character,- but assumirzg' J i ( jo  B isr- 
tha,t the rrmkhtarnaina did coatain autliority to execute a document like tlte 
moit j a g e  Ijoisa in question, i t  is not, in our judgment, siifBeient to entitle tlia 
lilaintiira to a Terdiet in this case.

"T h e  defendant is a pardanaahin lady; and since the death of her hasband she 
i«ft the managemenf: oE her ftfTaiw, including tbe management of the itnainesa of 
thaihop which her liasband had, to h*r ton-iji-law Soonder Lai. There is jwj 
evideiica oa t!ie record to show that tlie makhtarnama, upan which tiia pkintiJffa 
rely, wae eiplalsed to tiis daEendant in say  manner teEore abe adrtaUy eiecufced 
it, so as to enable her to comprehend esaotly the extent ol the power sha -raa 
going to confer npon her son-sa-law. I t  is not, aa it eeoius to na, Bufficient Cor 
th® plaintiifa to prove that sha put her mark (for it is said that her signature to 
the doc-ament was by m ark); but that she thoroughly understood what the 
Etithority or the aathoritiea were (and they were asserted to be practically 
nitliinited) that she was going to eoafer ott the mukhtar; and this the plai-atiffs 
have not eten attempted to do. See in this oonnectioa the case of S u d i is i  L a i  
T. S h io la ra t K o e r  (1).'*

T key then considerad tlta eTidence as to tte  express oral 
aufliority said to have been given b y  Jago Bibi to Soonder L ai 
to execute tlie mortgage-ljon,d in. suit, and as to this t ie y  said: -"t

‘'This is all the evidence bearing npoji the question of the express (mttotity sa.id 
to hava been given by the M y  to eiecuts the docuineiit, and we are unable to eay 
that i t  is at all convincing. I t  is noteworthy that thougrh the mortgage bond is 
said to have been read out to the lady, there is ao evidsnoe that it was in any 
way explained to her, and that she rea.!ly nnderstood th» conditions and afisct 
thereof.

•We now mm to the fividence relatiag to the ooasideratidnmid to hava pas*a<i 
TOder'Ihe' doouBient.

“ 4 s  wa hare already stated, no evidence has been adduced on the part of the 
plaintiffs to show that the debts, wHcb the inorfcgag® bond stiieg it Was necesaiaiy 
to Jiqaidafce, did os a matter of fact exist— mueh leaa that they weira debta }e ft  
by tha lady’a husband.: The existence of tliew debte was distinctly challenged by 
the lisdy botk in the writtea, sttttemettt (Old itt her evidestce on oath; and it  is f w j  
rmarfeable that, notwithstajiding' this cbaJleBgei the plainfciifa did aot thiak It 
worth-while to adduce' any evidence bearing ajjon' this wifttter, STo doubt tlia 
STidflBce of the lady Was giv-en aiter the plaintiffs had elnised theii case;!!* but tha 
a^ierttow bad been distinctly Juada ia  her 'Wriltea atsteieeat that therS were a<j 
d^igs due from her husbmd, and that th«r0 was no necessity whafeoever for tb® 
iaonay being bowawed under ttj© bimd In qusstionj no, that the plaintiffs taxwl hays 

 ̂ (i) '(18S1) L L. R. 7 Calc. 24-5; B. 8 J. A, 8i>.
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J 3Q2 liioivii ilistiisfitly wliat the case was that tliojr liad ta meet. The only real
— ^ ^ — _ _  evji3eiii.-e upon this subject is given by BaUeo Narain, and he aaya that Jago Bibi

herself, as well as Soonder Lai, said to Madan Moium, tho father of the ylaintiffa 
Sos. 2 and 3, that there werfi dehts dixe from her hearing interest at a high rate, 

JaGO Bjbi. re<jaesti«g lun\ to Vend her n\ouej at a. lower rate o£ iivterest; that he was 
present when tha convEraa,tion took place, and which Wfts inside the have li, 
Madan Molum is dead, and no other person exfept Baldeo is stated to have been 
prcsaat when tliia negotiation is eaid to have taken place and the statement as to 
the existence o£ antecedent dehta ia alleged to have heat! made. The lady on her 
oath distinctly demes any such negotiation with Hurdeo Na.ram; and i t  will he 
observed that Btildeo does not aay that the dehts were dehts left by the lady'a 
liush&nd, ta t  that they ware contracted by the - lady herself. The witness then 
refers t« certsiiil jmn'i-thirach books, and points out various entries showing 
paymenta wade at diiJerejit times to certain maliajaus and to Jago Bibi, These 
sums, howovcr, are admitted to have been paid to Soonder Lai, axid that it was 
Sitoiider Lai who caused the names of the mahajans to be inserted. The witnm 
in wiother part flf his evidence adds that after the registration of the bond, Jago
Bibi said “ Make over the naoney to Soonder Lai. He would make
to mshajaii#.”  Hia evidence i« not very clear, whether It 'was he 
aiitlioristjd to make the paytiienf:; but, however that taay he, bo far as he states 
that the iady authorised payment to bo made to Soonder Lai, he is not supported 
by any other witness, i t  is said that one of the uiahajaus, whose debts it wus 
iie«‘iis:u'y to j»iiy oif, was Hurdoo STaraiii, the bead of Uie plaintiSV faiuiiy. But, 
thttt, as to (his debt, there ia no other evidence save and e.'scept tlje entries which 
luildeo Nufitii) has spoken to ; and our attention has not been called to any other 
entries in the plaintiffs' books showing that any sum or suma of mciney had been 
yrevioasly .tdvaiiced to tha liefsndant or lo her husband, which it  was tliea necessary 
tt> I'epay."

A nd in eoEcluding tlifir judgment fcliej-said—
“ The q-Hestion is, whether tiie evidence is snfBcient to justify ub in holding that 

Soonder Lai »,waB authorised either by a general power or by an express authority to 
borrow niojiey on her behalf and to execute the moi-tgage band in ipiestion,

"W e  must confess that the eisse is not free from difficxiltyjbiit after giving 
our best cinisideration to all the facts of the case, we have come to the soncluaiou 
timt, though the plaintillii' ease may be true up to a certain point, tfis., that the 
mortgage bond was executed by Soonder Lai and that he received the money covered 
iiierclty, they have failed to prove all tlxe facts that are necessary to be esta.bU3hetl
before a verdict Can be given agsiinst tho lady."

Rattirjan K . 0 . and 0 . W . Anithoon for t te  appeUants contend
ed tliaHii the evidenee it was shown that the mni;htariiama gave 
authonty to Soonder L ai to execute the mortgago 'bond ; that 
8Yen if not, . it vfas sufBoieatly shown . that . Jago B ibi gave 
exprcsaa pexmission for the eseeution. o£ the deed under ’̂ d̂iiola 
it Tfi'fts dtd,y exerated; and that it was explained to her and she

^51 t h e  INDIAN LAW REPORTS. . [VOL. XXIX.



perieetly well understood its contents and effect. A s to what 19 0 2

it was iieee,5sar}' to prove ia stioh cases, Gercsft Ghunder Laheme
V. 'Bk yjgobutty BeMa (1) and Mahomed B uM i Klian ? . Hn$p;m
Bibi (3} were refewed to. Jaoo Bmr.

The respondent did not appear.

Tiie |udgment of their Loxdshipa -Wi'as delivered h j

S i s  A h d b b w  S cobws. T H s suit was brought by  tlie 
plaintiffs and present appellants, wlio represent a firm o f ma.hajaas 
at U iao ia  Bengal, to enforce a mortgage bond alleged to 
liave been executed in. tkeir favour b y  tlie respondent, Jago 
B ib i, for tKe purpose of paying oil debts due b y  her deceased 
husband. Oertain persons, -wlio were parcliasexa o f portions 
o f the property included in the mortgage, were also made parties 
to the suit as originally constituted, but it is xinuecessary to 
desl with their position in this appeal. The Subordinate Judge 
o f M onghyr, who tried the case in the first instance, made a 
dacree in favour o f the plaintiffs, but this was reyersed on .appeal 
by  the H igh  Court o f  Bengal, and the pi-esent appeal i s  against 
that decision.

The mortgage bond in question bears date the 3rd o f July  
18B3, and purports to be signed on behalf of the respondent 
“ by the pen of Soonder Lai, .son-in-law and ani-mukhtar.”  Its  
registration at the District Begigtry is endorsed as having been 
effected b y  the same Soonder L a i “ under a geners^I pow er-of- 
attom ey (N o. 7‘ o f 1881) o f thia office, and execution admitted b y  
hxm.”  T ie  material issue in  both Courts was in  these terms—

“  W hether the defendant Jago B ibi executed the disputed 
mortgage bond dated 3rd Ju ly  1883 for proper ,"consideration 
to the plaintiff, and is she bound b y ' the act of her agent and 
son-in-law, Soonder Ija l f ’ ’

The respondent Jago B iM  is a purdaniashin lad y  whoj on the 
deaith o f her husband, inherited from  M m  considerable jji’oi)erty, 
includiag a  zetuindaari and a banking ; business. There is no

(1) (1S70) 18 Moowi’K I .  A.
(2) (18S8) I ,  L . It, 15 Cals. 6 8 4 ; l i .  R . 15 I . A . 81.
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19 0 2  doubt that after her husband’s deatt the respondent, ’who oaa
lisither read nor write, executed a muklitamama or general

Koeei power-of-attoiney in favour o£ her son-in»laiv, iSoonder jLal,
Jaso Bibi. and that tius document was registered at tlie D istrict Registry

of the locality some time in  1881%- -B i i t  -thiB ;docuinent was, not 
produced in either o f the Coui'ta helow, and very perfunctory 
efforts appear to have been made to seem’e the attendance as a 
witness o f Soon'der Lai, in whose possession it was alleged to b e . . 
K or was there any foundation made for putting in the authentio 
copy o f it, which ^waa recorded in the District R egistry Office, 
Blit a copy alleged to have been made by one Ohatiirbhu], a clerk 
in the plainLiifd’ servieo at the time of the execution of the 
mortgage bond, was tendered in evidence, and rejected by  the 
Sabordinate Judge; and the only inform ation before their 
Lordships as to the scope o f the mukhtarnama is supplied by  
the statements of some o f the plaintiffs’ witnesses, who were 
tdlowed (ver)  ̂ irregularly) to speak to their i-eeollection of its 
contents, On the other hand, Jago B ibi stoutly atSi'med that in 
the makhtarnama. which she gave “ there was no authority to 
borrow money and execute bonds, and sell or m ortgage properties- 
The mukhtarnama was executed for  the purpose of coileoting 
rent from villages and of looMng after the affairs/’

But it was contended that the absence o f the mukhtarilania 
was of little eonse(juenee, as the respondent personally entered 
into the transaetion with fu ll information of what she was about 
The evidense of the plaintiffs’ witnesses on this point was beliBved 
by the Subordinate Judge, but was discredited by  the H igh  
Ooiu't. The witnesses were, with one exception, in  the service 
o f the plaintiffs and persons before whom the respondent oould 
not appear; and the one witness (Baldeo Narain) who, from 
his connection with the fam ily, was able to positively identify 
her does not “ remember whether he went to  the house of 
Jago B ibi at the time when the draft was read out to her,”  
and is :^ot an attesting witness to the bond. "Withdut accepting 
ill evfery particular the appreciation by  the learned Judges of 
ihe H igh  Ootirt o f the evidence on this j^art of the. case,, their 
liOKlehips EGG no reason to differ from  the general corLclusiGii 
■at wMch they sriiTed that, “ ;thpugh the mortgage .bond is said
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■ w a s  i n  a n y  w a y  e x p l a i n e d  t o  l i e r ,  a n d  t h a t  s h e  r e a l l y  i m d e r s t o o d  s h a m b a t i  

t l i e  t ‘ & n d i t i o n s  a n d  e f f e c t  t h e r e o f . ”  K o e e i

I t  ■ w a s  f u r t h e r  l u - g e d  o n  b o l i a l f  o f  t h e  a p p e l l a n t s  t h a t  t h e  o h j e c t  

o f  t h e  m o r t g a g e  h a v i n g  b e e n  t o  “  l i q u i d a t e  d e h t s  o w i n g  t o  

v a r i o u s  m a l i a j a n s  o n  a e e o i m t  o f  t h e  h i g h  r a t e  o f  i n t e r e s t  c h a r g e d  

b y  t h e i a ,  b y  b o r r o w i n g  m o n e y  a t  a  l o w e r  r a t e  o f  i n t e x e s t / "  t i i a  

r e s p o n d e n t  h a d  l e e e i v e d  o o n a i d e r a t i o n  h y  t h e  l i q u i d a t i o n  o f  

t h e s e  d e b t s .  B u t  t h e  o n l y  e ’ i d d e n c e  o f f e r e d  o a  t h i s  p o i n t  c o n s i s t e d  

o f  e s t r a e t a  f r o m  t h e  p l a i n t i f f s ’  o w n  h o o k s ,  a n d  t h e  c r e d i t o r s  

t h e m e l v e s  w o r e  n o t  c a l l e d  t o  s u p p o r t  t h e  e n t r i e s .  T h e  r e s p o n 

d e n t ,  b y  h e r  w r i t t e n  s t a t e m e n t ,  d e n i e d  t h a t  t h e  d e b t s  m e n t i o n e d  

i n  t h e  h o n d  w ' e r e  e v e r  d u e  b y  h e r  o r  b y  h e r  h u s b a n d ,  a n d  h e r  

e v i d e n c a  t o  t h e  s a m e  e f f e c t  w a s  n o t  s h a k e n  o n  e r o s s - e s a m i n a t i o i i .

T h e  S u b o r d i n a t e  J u d g e  a c c e p t e d  t h e  p l a i n t i f f s ’  s t o r y  a s  t o  t h i s  

p a r t  o f  t h e  c a s e ;  b u t  t h e  H i g h  C o u r t  h e l d  t h a t  “  n o  e T i d e n c e  

h a d  B e e n  a d d u c e d  o n  t h e  p a r t  o f  t h e  p l a i n t i f f s  t o  s h o w  t h a t  

t h e  d e b t s  w h i c h  t h e  m o r t g a g e  b o n d  s t a t e s  i t  w a s  n e c e s s a r y  

t o  l i q n i d a t e  d i d  a s  a  m a t t e r  o f  f a c t  e x i s t — m u c h  l e s s  t h a t  t h e y  

w e r e  d e b t a  l e f t  b y  t h e  l a d y ’ s  h u s b a n d . ”  I t  i s  p e r h a p s  g o i n g  

t o o  f a r  t o  s a y  t h e r e  w a s  n o  e Y i d e n c e :  w h a t ; t h e r e  w a s ' ,  w a s  

e x c e e d i n g l y  i n c o m p l e t e  a n d  n n s a t i s f a e t o r y .

I t  i s  a  w e l l - k n o w n  r u l e  o f  t h i s  C o m m i t t e e  t h a t  “  i n  t h e  c a s e  

o f  d e e d s  a n d  p o w e r s  e s e c n t e d  b y  p - a i d a n a s h i u  l a d i e s ,  i t  i s  

r e q u i s i t e  t h a t  t h o s e  w h o  r e l y  n p o n  t h e m  s h o t i l d  s a t i s f y  t h e  

C o u r t  t h a t  t h e y  h a d  b e e n  e x p l a i n e d  t o  a n d  u n d e r s t o o d  b y  t h o s e ,

. w h o :  e x e c u t e  t h e m . ”  S u d i s M  L i l  v .  S h e o h a r a i  E u m D a r ' { l ) .  '■ 3 ? r o i a  

t h e  p r e c e d i n g  o b s e r v a t i o n s  i t  i s ,  i n  t i e i r .  I f O r d s h i p a ' ' e p i n i d n ,  

c l e a r  t h a t  t h e r e  i s  a  w a n t  o f  s a t i s f a c t o r y  e v i d e n c e  o f - t h a | ' I k i n d  

i n  t h e  p r e s e n t  c a s e .  T h e y  w i l l  h u m b l y / a d v i s e  . H i s : . ' i l 4 a j e s t y  

t h a t  t h i s  a p p e a l  o t i g h t  t o - b e - t i i s m i s s e d  f f i - d  - t l t e ’ ' d e c r e e  o f  t l x a  

H i g h  C o u r t  o o n f i r m e d .  T h e  a p p e l l a n t s  m u s t  p a y  t h e  r e s p o n -  

d e n t ’ s  . c o s t s  o f  t h e  a p p e a l  u p  t o  a n d  i n c l u d i n g  t h e  l o d g i n g  o i  

h e r  e a s e .

A j o p e a l  H a m m e d .

SoEoitors for the appellajitB: T..L , :  Wihon ^  Qo. 
s. V. W.:
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