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s forther inguiry into the case of any accused person, who has
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been discharged by 2 Provincial Magistrate, and in effect to set mpq snwan

aside the order of discharge. Iam unable, however, to see how
the insertion of this section, 437, in the Cods thould take away any
powers which & Provincial Magistiate might have had if that
section had not been inserted. In thisview I would answer the
question in the affirmative.
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CIVIL RULE.

Before Mr. Justice Pratt and Mr. Justice Mitra,
RAM SARUP LAL
2,
SHAH LATAFAT HOSSEIN.*
Minor—Suit.on behulf of minor By sext friend—Gross negligence of next friend—
Review—Right of minor to have suit restored—Minor consenting party fo
petition for withdrawal-—Oivil Procedure Cods (Aaﬁ XTIV of 1882) s 46‘2

Whet the next friend of a minor plamtxﬁ withdraws from the suzt, it iz opeu
to the minor through anocther nest friend to have the sujt r_e-opaned on review, on
the ground thab the former next friend, though guilty of no fraudulent éonduct, was
grossly negligent of the mino’s interest in withdrawing from the suit.

Rax Sarve Lar, minor, by his next friend and mother,
PBadamo Koer, moved the High Court and obtained this Rule,

One Monji Lal, acting as the next friend of his minor nephaw
Rem Sarup as well a8 on his own behalf, had brought & suit in the
Court of the Additional Subordinate Judge of Patna for ‘valus of
articles sold, &c., agmnst the opposite pm’%y On the 6th Angust
1901; he applied on . behalf of himself and Ram Sarup to withs
draw from the snit, and a,ccordmgly they were permitted to -withe
draw from the suit unconditionally and the case was disposed of,

Subsequently Ram Sarup, the minor, represented mow by his
mother and next friend, made -an appheatwn u,nder sa 103
and 6238 of the Civil Procedure Oode to have the orde;e of withs
drawal ‘set aside, on the allegation that Monji Lal had ﬁled the
gppheamon of withdrawal without his eonsent and permission and

% (ivil Rule No, 478 of 1902,
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1902 in collusion with the defendant. The lower Court found that the
Taw Sanve applicant had completely failed to bring home fraud to the defend-
Lsx  ant or to his then mnext friend, Monji Lal; that Ram Sarnp was
smar  present in Court when the application of withdrawal was filed, and -
LATATAY  that both he and Monji Lal instructed their pleader to put in the
application ; and upon these grounds it rejected the application.

Babu Eritanta Kumar Bose for the petitioner.
Babu Saligram Singh and M. M. I&izﬁfc for the opposite party.

Pm&wb axn Myrra JJ. This Rule was issued under the

' {ollowing cireumstances : One Monji Tl on his own behalf ‘and

~ also as next friend of hiz minor nephew, Ram Sarup Lal, brought a
suit for the value of goods sold and delivered. Subsequently,
on.the 6th August 1901, he presented a petition to the Court in these
terms i— In this suit Shah Latafat Hosein and Shahed Hossein
have personally told your petitioner to withdraw the suit, and that
they would pay the amount found on adjustment of accounts affer
the sait has been withdrawn. Your petitioner has full faith in
them. Tt is therefore prayed that the suit be allowed to be with-
drawn and be struck off. As the opposite party does not claim
costs, no costs be allowed.” On the face of that petition, the
pleaders for the defendants wrote : “ Without admitting the contents
we give up. the costs.” The order of the Court was that ’the
plaintifls do wﬁhﬁr&w from the suit.

On the 6th Reptember 1901, the minor plaintiff through his
mother presented an application to the Subordinate Judge for review
of judgment, on the ground that the application for withdrawal had

" been collusively made to the prejudios ofthe minor. Evidence was -
gone into. Monji Lal deposed that he had no fraudulent motive in
applying to withdraw, and the Court was satisfied that the minor
was present in Court and personally joined in filing' the applica-
tion for withdrawal of the suit. 'On these materials the Court held

~that - the minor plaintiff was not entitled to have the suit restored.
-On application to this Qowt by the minor through his. mother, :
 Bule was issued calling on the opposite party to show cause, why.

“the orﬁar of the Suberdinate Judge allowing the withdrawal of the
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suit and dismissing the application for veview should not be set
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eside, and the case instituted hy the guardian on behalf of the g, o

minor should not be allowed to proceed. The learned Subordinate

Judge was clearly in error in allowing bis mind {o be influenced by
the fact that the minor was a conseuting party to the petition for
withdrawal of the suit. That eircurnstance was wholly irrelevant.
It is because of a minor's immaturity of judgment that the Court
interferes to safeguard lis interests and protect him, even against
his own acls and admissions, Then as to Monji Lal’sconduet, 1t may
be true that no fraudulent motive was present to his mind, bub
that would not necessarily sufice to conclude the minor and to debar
him of all remedy. Whether the guardian had or had not received
verbal assurances that the defendants would pay what was justly
due, he was grossly negligent of the minor’s interests in withdvaw=
ing the suit unconditionally snd without any writing by which
the defendants would be bound. Caution was all the more needed
after the defendants had through their pleaders recorded on the
petition that they did not admit its contents. The best that can
be said for Monji Lal is that he was a credulous simpleton,
and grossly neglected the most ordinary precaution for the protec-

tion of the minor. = Against such conduct ag his, a minor is entitled '

o invoke the assistance of a Court of equity either by an applica-
tion for review of judgment or by separate suit, As yremarked
by Liord ‘Hardwick in Gregory v. Molesworth (1), the infant has
such a vemedy +when either gross laches or fraud and collusion
appear in the next friend. '

. This case may not strictly come within fhe ferms of 8.
‘462 of the Code of Civil Procedure, because it is ot proved
that the defendants entered into any agreement or compromise
with the next friend of the'infant, but it is within the scope of
_the general principle enunciated in Story 8 hqulty Jurisprudencs,
8, 18537 “Inall cases ‘mhere an infant is a ward of Court, no act
can’ be done affecting. the person or property or state of the
“minor, unless under the express or implied direction of the” Court
iteelf.” .~ And, as was observed hy Scott J.,in the cage of Kurmaki
;.: Rahambhoy V. Rwimnbizoy Halndbloy (2), * asuit relaling to ‘the

Xy (r4T) 8 Atk 626. (2} (1888) L L, R. 13 Bom. 187,
53,
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oz estate or person of an infant and for his benefit has the effect

Rox Sance of making him a ward of Court.” In the result we divect that
“1an  the Tule be made sheolute, and that the case of the minor

i plaintiff be restared to the file and be tried on the merits,  the
igi’;;;f; mother of the minor being substituted as his next friend.

We donol interfere with the order discharging the Court
of Waxds from the ease with costs.
M' v\:{! Rl

Rule made abgolute.

APPELLATE CIVIL.

Before Hr. Justiee Will and X, Justice Breil,

- ABDUI, SERANG
AL
u}'ufy 15 [
- PETER BIBL*
Hodemedan Eaw—Distant Lindpred— Belntion, who iz neither a sharver nor &

sesiduary— Great-yrandson of the brother of the grandfather of the decorssdPro
Bate and Adumigilstration Aot (¥ ¢f 1981 “——J,Z etlers of Administration.

e

Aceording b0 Maghomedan law, the term *distant kindzed’ includes a1l rolations,
who are peither shavers nor residoaries; therefora a great-grandson of the brother of
thy grandfather of the dedeused comos within the term  distant kindved,”

Arpur SEraxe, petitioner, appealed to the High Court.

This appenl avose out of an application for Lietters of *Adminis~
tration of theproperty of one Mussamat Khur Banu Bibi, deceased.
The petitioner ellegod that the said Khur BanuBibi died on the
15th Octoher - 1300, leaving certain moveahls propel ties s > tha,f;
his mother wasthe granddaughter of the brother of the grand.f:’athel
of the deceased, whohad no otliervelation besides the petitioner. 'I‘he
patxtmnmas opposed by Mussamists Wahedunnissa Bibi and Putee
B%hh who did not admit that Abdul Serang wasa relation of the

® &ppesl from” Original ‘Decrse Mo, 46 'of 1008, sgainst the decree of F. B
l’mgii:e!, Eﬁ; Disdrict dudge of 24 Paxgenns, dated the 21sp Dee embea. 103,



