
a fartiier inqm jy iato the ease o f any accused person, "wlio has 1902
b e e n  d ise liaT ged  b y a  P r o Y in c ia l  M a g is t r a te , a n d  in  e ife e i to  se t m w A h-w ab  
aside the order o f disdiarge. I  am unaHe, ho-wever, to see liow Kcssbin
the insertion of tliis seeiion, 437, in  the Code ghould take away any Mahombd

powers whieh a Provincial Magistiate miglit have had i f  that — .
Bectioa had not heeB. inserted. In  tMs yiew I  ■?\"ouid answer the sos J .' 
qnastiou in  the affitrmative.
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O I T I L  E U L E .

Sejore Mr. Justice JBratt m d  Mr. JitsUce MUra.

R A M  S A E U P  L A L  19 0 2

«!. June  IZ, 18 .

S H A H  L A T A F A T  HOSSBEN".* '
Minor-—S u it on b e k a lf o f  mnor hy/nexi fH e n d —Qrots negliffenes o f  tteaf f r ie n d — 

o f  m im r  to  s u it  re s io re i— M in o r  consenting f a r i g  io  
p e t i t im f o r  m tM r a m a l—  O itU  JProoedare Code {A c t  X I V  o f  188Z') s. 482.

Whea t o  next frienfl o f a minor plaiatifl ’triijidraws from the suit, it  is opea
to the mirwr thwagli aaotlier aeit Mend to have the suit i*e-opeiiea 6n repiewj on
fts gm ina. tliai! the former aerf friead, thongfi gailtf o f no fraudttkni oolidact, was 
grO«ly negligent of the miaor’s interest in withdrawing from the suit.

Bam  Sakijp L a l , minor, by  his nest friend and mother, 
Badamo Koex, moTed the H ig h  Court and obtained this E uls,

One M onji M ,  acting as the next M end of Ms minor nephew 
K sm  Saxup as well as on Ms own behalf. Lad bxotigM a BTiit ia  the 
Gourfc , o f  the Additional Subordinate Jndge of; Patna for vallie «>| 
artielea sold, &o., against the opposite'^arty. : On the 6th Aiigttst
1901 j he applied on behalf o f  himself and Bam  Sarup to •witib. 
draw feom the suit, and aoeordingly they were peraiitted to ■■with* 
draw from  the suit tmconditionaUy and the case was dfsposad Of.

Sabseqnfntly Bam  SaiTip^^t^  ̂ mmor, leprraeatefd now b j hj^ 
mother and taext friend, made an applicatioix tmdei ss lOS 
and; 623 ; of the Oivil: ProoedttrB Oode to  haf© the o rd ^  o f with- 
d r w a l  set aside, on. the sOlegatioa tijit  Etal had filed the
a.pplicafiioii: o f ■withdia'wal ■without Ms csojisent and peHoissioa aa«i

• Oiwl Buie mr of 1908,



1903 coEusioii witla the defendant. The lower Oom*t found tliat tke 
applicant liad oompletelj failed to bring liome fraud to the defend- 

hui ant or to his then next friend, M onji L a i ; that Earn Sarup ■was
Sm h  present in Oonrt when the application o f  withdrawal was filed, and '

HosSfs. M onji L a i instructed their pleader to put in the
application ; and upon these grounds it rejected the application.

Babu Erttanta Kumar So.se for the petitioner.

JBStt SaUgram Singh m i .M . M , Ishfak for the opposite party.

P a iO T  AKB M it o a  J J .  This E ule was issued under the
foUowing oiroumstanees : One M onji lia l on his own behalf and
also as nest friend of his laiQor nephew, Earn Sarup Lai, hrought a 
suit ; for the value of goo&  sold and deliTered, Suhsequentljj 
on the 6ih August 1901, hepreeented a petition to the Court in these 
terms:— “  In, this suit Shah Latafat Hossein and Shahed Hossein 
have personally told your petitioner to withdraw the suit, and that 
tliey would pay the amount found on adjustment o f accounts after 
the salt has been withdra^vn. Tour petitioner has fu ll faith in 
them. I t  is therefore prayed that the suit he allowed to  he with
drawn and he struck off. A s  the opposite party does not claim 
costs, no costs he allowed.”  On the face of that petition, the" 
pleaders for the defendants wrote: “ 'Without admitting the contents 
WT. g iw  up the costs.”  The order o f the Court was that the 
plaiixtife do withdra.w from  the suit.

On the Cth Septemher 1901, the minot plaintiff through'his 
motherpresented an apj^ication to the Suhordinateludge fo r  review: 
o f judgment, on the ground that the application for withdrawal had 
been ooHusively made to the prejudice o f *the minor.: Evidence was  ̂
gone Int-o. M onji Lai deposed that he had no fraudulent motite: in 
applying to withdraw, and the Court was satisfied that the m inor 
was present in Court and personally joined in  flBng the applica- 
tioh for withdrawal o f the suit. Oh these materials the Court beld

■ that the > ^ n or plaintiff was not entitled to have the suit restored. 
On application to thk Court By the m inor through M i  moihor i 
liule was imued isaliing oii th s opposite p arty : to, show cause whV'. 
the Older ol the;SubQr4iaat6 Judge of tke ■
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BB.it and dismissing tlie application for review sliould not be set igos 
asidej aud tiie case instituted bjr the guardian on. behalf- o f tlie Eijr S a ^ ~  
minor sIiouH not be allowed to proceed. Tiie learned Suboxdinate 
Judge was clearly in error in  allowing Ms mind to t e  influenced b j  S h a h

the fact that the minor was a eonscuting party to the petition for hossmk.
withdrawal of the suit. That eircumstance was -wholly irrelevant.
I t  is heeaase o f a minor’s immaturity of judgm ent that the Court 
interferes to safeguard Im  interests and protect him, even against 
big own aota and admissions. Then as to M onji L a l’s conduct, it may 
be true that no fraudulent motive was present to hia mind, but 
that would not necessarily sufEce to conclude the minor and to debar 
him o| all remedy. W hether the guardian had or had not received 
verbal assurances that the defendants would pay w^hat was justly 
due, he was grossly negligent o f  the minor's interests in  ■nithdi’aw- 
ia g  the suit unconditionally and without any v.T.itiag by  which 
the defendants would be bound. Caution was all the more needed 
after the defendants had through theii’ pleaders I’ecorded on the 
petition that they did not admit its contents. The best that can 
be said for M onji L ai is that he was a ei’eduloufl eimpletouj 
and grossly neglected the most ordinary precaution for the protec
tion o f the minor. A gaiast such conduct as his, a minor 3B entitled 
to  invoke the aBsistance of a Gourt o f equity either by an applioa- 
tion for  review o f judgm ent or b y  separate suit. A s remarked 
b y  Lord Haadwiek in Qregori/ y . Moimcorth {V}, the infant has 
6ueh a s-emedy when either gross focAes or fraud and coUusion 
Appear in the next friend.

; : This case m ay not strictly come within the terms of : s.
462; o f the Code of Civil Procedure, hecause it is nob proved 
that the defendants entered into any agreement or compromjsa 
with t i e  next friend o f  the mfant, but it is w ithia the scope o f 
the general principle enunciated in  Story’s Eq^uity Juri8prnden.ce,
Si 1353: “  In  all cases where an iniant is a waxd o f  Court, no act 
ban: be done affecting, the person or property or state o f the 
minor, UDlesfl under the express or implied direotion o f th ^  Couj-t : 
itseli.”  A nd, as was obserred by  Sc6tt J ., in the case of Karmali 

, Mahiriiihoy v. BaMmhliot/ .Mahibhoi/. {2), “  a suit relating to the
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lpQ3 estate or person of au infant aud for his benefit has the eSeet 
o f  uiaklng lilm a ward of Goart.”  Ih  the result we direct that 
tho Uttle be made ahsohitc, and that the case of the iniD.ojr

1’.SfvAs plaintifi b© reatoi'ed to the file and be tried oa the meiitsj th© 
HosS^^. o f the imiior being BiibBtiiiited aa his next M end.

W o  do not interfere 'irith the order discharging the C m rt 
o f lY m is  from  the case mdtii costs.

M. a,. » .:

made alsoitiie.
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A P P E L L A . T B ,  C I Y I L .

K£>2
IB

M rfore  S ir .J u s lis f i H i l l  and M r .  J vH ic e  S re ii.

A B P U L  S E I l A H G i  

P U T E K  B I B I *

^ o le w c J a w  I-Hie— I>mtanl i'itt<lred-— M elaiioit,w Jto is-mHhe-)' a  sh a rer  mu’ ^  
vmUum-g— QrcaUgm'aAm» of the brutker o f  ihe grandj'aihr (^ tke  ■

ia ti Avlmiuisii'ation, J o t (V  o f  ISSl)—le tlera  af Administration.

to Mahouieslan law, the term ' distant kiitdsed ’  incliides all rolatioH,*,; 
w lw  W  c c i t h s r  s l ia r e r s  n c r  r e s i d a a r i c s ;  t l i e r e f o r a  a  g r e a t - g w n r i s o n  o f  th ©  b r o f c t e  o f  

tbi) grttMlEather of tlie Jocaascd coinos within tlsB teim “ distant Icindwd.,"

A'Bdui. Sekaxg, petitioBer, appealed io the H igh  Goiirt.

This appeal arose out of an application for Letters of A dm iais- 
tratiouoltheproprty o f one Mussamat KHiix Banu B ibi, deoeased. 
The petitioner alleged that the said Ivkur Banu B ibi died on t f e  
I5th:0i'td>er 1900, leading certain moYeabla i^operties j  tha^ 
Ms mother was the granddEraghter of the brother of tlie gi'andf sth.ei: 
vt the dec^iased, who had no other relation besi&s the: petitioner. T i e  
P<,uuoA^as opposed by  Mussainats Wahednnnissa, B ib i and Pntee 

who di4 p.ot adiuit that A bdn l Serang was a, relation of th®

»lppe®l frorft-Original ;B w w  S o , 46 of 1902, against the, .dooiee of■ F . : F . 
fcl-, 3:Kd|Oflf;S4?i?argaBa flMtBd 'fbe.SlstPweTOlje# MQii,


