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Before M r .  .Tvstice Stevens and M r .  J u s tice  S a r in g to n .

G O U R H A E I G O PE

K h L Y  m ^ m i *

Zm m tfeaM e ^ ro p e r ty -~ F o s s e a ia » ~ O i‘de r h;/ S u U rd in a ie  M a j is lm te  re d o r in g —
A ^ p ^ e a l^ n rn d ia tm n — M a g is tra te  o f  f i r s t  class sg e c ia llij em fawerad i o U a r
ft j i fs ^ ls — Q osaegvm tial o r im i ie ta a l  o rde r— C r m im l  P rocedure  Code
(A ct V  o f  1S98J « .  43S, cl. fd j and SSS ami fA c t  X  o f  188S) s. 4SS.

S e id , tlialttuder s.4i23, d . (d) o£ tlicCrimmalPrQCBdtiM Code of 1838:, a Magis­
trate of fclae first class apadally empowerecl to tear appeals from SubomJina4e Magis­
trates bitt jurisdktion iiear am appeftl with refersaee to an order passed by a 
Suljordinat® uuder s. 533 o£ that Code.

[ £ » »  C%3«rfr<i Mistrg v. iVaSia Mirdha (I) declared obsolete.

I s  tlds ease the eoiaplainaat aileged tJiat tiie petitioner (iour- 
liari (rope and otliers pulled down her Iiouse and erected a tin 
Blied on tlie hhiti and forcibly took away te r  houseliold articles.

'Hie petitioner alleged that tlie House and tKe hhiti undemeath 
belonged to h.iin, and tta t tlie nature o f the poasession lay tlie 
eomplainant was a permissive oae under Mro,

The petitioner was tried hy a Bench, of H onorary Magistrates, 
and was eonrieted under b. 426 o f the Penal Code of naisehiefj 
and the MaglBtr-*ite3 under s. 522 of the Criminal Procedure Code 
ordered possession of the bhiti io  be restored to the complainant.

The petitioner appealed to the D eputyM agistrate of Dacca 
with ilrat class powars, who was gpeeially empowered to hear 
appeals from  Subordinate Magistrates, and who, relying on tha 
roling in the case o t  B«m  Chandra M id ry y . NoUn M rdha  (1), 
was o f opimba that he had no power on  appeal to : interfere with 
tha ordsr under s. 522 o f the Orinainal Procedure Code.

•Qrimmftl Motion Ho. 1117 of 1901, made agaiast the order passed Tiy Akhoy 
■ E ’ja t ^  Seaj Bepoity Magistrate of Daec^ dated tiie 3rd of September 1901.

(1) (18J^8);I, L. K. SS Calc. 630,:



The petitioner tlien moved tlie H ig k  Court in reA’-isioa and 1 S02

obtained a Enle. Goukhabi
Go»e

Bnbu Shumt Chiaukr Baisak and Baku Scdisk Ghimder Mukcrke . ®-'' AlAT GOBIHI.
for tne petitioner.

N o  one appeared for the opposite party.

g iE vE w s iH D  H ABiSGToir J J .  TMs E iils  was granted to
show cansc ■why a Magistrate o£ the first class specially em­
powered to hear appeals from  Subordinate Magistrates should not 
be directed to hear this appeal with "reference to the order passed 
b y  the Subordinate Magistrate under s. 522 o f the Oode of 
Criminal Procedure.

The Magistrate exercising appellate powers wag of opinion that 
he had no power to interfere with an order under s. 522 
under the ruling o f this Court in  the ease of Ram Ohandra Mistrif 
V. Mbbiti Mirdha (1). That ruling is, however, obsolete, having 
reference to A.ofc X  o f 1882, the Code o f Criminal Procedure 
then in force. Clause (cO o f s. 423 of the present Code of 
Oidxainal Procedure provides fo r  the m ating b y  an A ppellate 
Court of any consequential or ineidental order that m ay be just 
or proper.

The Eule is made absolute.
The case ivill go  bSok to the Appellate Gourt to  be dealt w ith 

as regawis the order under s. 522 o f the Code of Orimiaal 
Procedure.

n. s.
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(1) (1898) 1.1 ,. E, 25 Calc. 630,


