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s GOPAL CHUNDER BOSE
Mz;_y 2. 2.

I KARTICK CHUNDER DEY. |
* [On appeal from the High Court at Fort William in Bengal.]

Findu Law—Will— Copstruction of TWill—Direction as to management of
endowment by testaior’s daughter and her Rusbond and their male children
suceessively—Estale ereated by such direction.

A Hindu testator, after by bis will creating sn endowment for “ religious worship
it & pagods,” divected that the sebaitship should be held by his wife, and after
hix death by his san, and aftes his desth “by my daughter and her husband Nundo
Doolal Bose end their male children successively.”

Held, offrming the decision of the High Court, thet the word *successively”
eontrolled the whule gift to the divghter, her hugband, and: the wale ‘children ;
and thet the intention of the testator was to give Jife estates in the seba.i‘tship. to
the sons of his daughter in sureession.

Dn the death of the last sarviving son of his danghter, the succession of . sebaits
failed, aud the selailship reverted to the heirs of the festator.

Arprar from a judgment and decree (9th March 1900) of the
High Court at Calcutta in its appellate jurisdiction substantially
_affirming a decree (25th May 1899) of the same Courtin its
Original Civil Jurisdiction, which granted the relief sought in
the suit.

The defendant appealed to His Majesty in Couneil.

The suit was brought on 2nd January 1896 for the construction
of the will of one Nilmoney Dey, a Hindu inhabitant of Bengal,
governed by the Dayabhaga School of Hindu Law. The will
was made in English, end was dated 15th March 1833, By it
the testator made various gifts to the members of his family,
expressing as to his wife that his money gift made to her bene-
fcially was to be for life only. He dealt with the property in
suit in the following words :—

“Y piveand bequeath Company’s Rs. 20,000 for the religions sorship ab. my
house, a lower-roomed house In which the pagoda is established, and another ‘hous
gituated to the north. of the pagoda consisting of aboub five cottahs of gmun
zm;, ngper reaws and two lower rooms, snd also a flower: garden- situated to-

eant of the. pagada containing wore or Yess five cottahs of grownd and two 1owg§
brick-built sheds.”

*Fr.gsmt:wllm'ds Macnaghten and  Lindley, ‘Sir Ford North, $ir  Andrev,
Beoble, and. Bir Arthus Wilson,
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And then later on in the will the testator directed as follows—

. “The superintendence of the pagods I entrust to my wife, and affer her
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death to hold it by my son Gour Mohnn Dey, after his death by my daughter and CHEM’E&

her husbend Nundo Doolal Bose, and their male children suecessively.”

On his death, which tock place on Ist January 1839, Nilmoney
Dey left (1) Doorgamoni Dasi, his widow, (2) Gour Mohun Dey,
his son, (3) Kishori Dasi, his daughter, married te Nundo Doolal
Bose, (4) Sham Chand Bose, Ram Chand Bose, and Prem Chand
Bose, grandsons, sons of Kishori Dasi, (5) Peary Mohun Dey,
grandson, son of Kristo Mohun Dey, who predeceased his
father, Nilmoney Dey, and (6) Gobind Mohun Dey, grandson,
adopted son of Gour Mohun Dey. The sebaitship or superinten-
dence was assumed in turn by (1) Doorgamoni Dasi, (2) Gour
Mohun Dey, and (8) Sham Chand Bose, whose father Nundo
Doolal Bose and his mother Kishori Dasi died before Gour Mohun
‘Dey. . Sham Chand Bose survived his two brothers and died in

1884 ; and on his death his son Gopal Chunder Bose and- his

néphaw Bolye Chand Boze took possession’of the trust estate, and
were in possession when the suit, out of which the present appeal
arose, was brought. The plaintiff weas Kartick Chunder Dey, a
greatgrandson  wnd the eldest heir in the male line of ‘Nilmoney
Dey, and the defendants were Gopal _Ghunder Bose, . Bolye
Chand Bose, Purna Shashi Dey, 4 younger brother of the
plamfnﬁ, Sasilla Dasi, the widow of 4an elder brother of the plain-
tiff, and Nagendra Nath Dey, son of Gobind Mohun Dey. The
plaintiff claimed that the Deys were entitled as lieirs of Nzlmaney
Dey, the founder of the endowment, on the failure of - the lina of
sebaits appointed by the testator, to he sebaits of the emiowmant
Such failure the plaintiff contended took piaee on the death of
Sham Chand Bose, and. he asked for a dedlaration that the Deys
-Wem entitled in. suecession to the sebaitship of the endowment

The Bose defendants, amongst other defences, submitted thaf-
ihey and not the Deys were entitled to the sebaitship on the true:
eonstruction of the will.

Th_e case was heard in the first instanos Ey

‘Bwawnee J. This action, is brought: by Kartick” Chunder Dey a,gunsiz
'Gopal Chundes Bose and othérs to have a declaration thiit the pl&muﬁ' and. o
of‘ he' defendants afe entitled as representatives of the late Nﬁmoney Diy
#cbaits or supermtendents of & pagods; which, was ea&uwsd_ by Nilmi

OSE

Kmmmx
CHUNDER
Drx.




718

1802

GopaL
CHUNDED
Bosg
T
Kanricx
{Ro¥ RSB
By,

THE INDIAN LAW BEPORTS. {VOL. XXiX,

to carry oub the religious trusts created by his will and for the nsual accounts
and declarations. The plaintiff also applied that possession of the trust estate
should be delivered over o the represenfutives of Nilmoney Dey, and, if necessary,
that a scheme should be framed for carrying out the trusts.

Nilwoney Dey died on the lst Januery 1839, having made o will dated the

15th March 1838, whercby, amongst other things, he made the following bequest s
“1 give and bogueath Company’s Rs. 20,000 for the religions worship at my house,

" & Jower-roomed house in which the pagods is established, and anothef house

situated to the north of the pagoda, consisting of about five cottahs of ground, two '
upper roomy aud two lower roums, sad slso a flower garden situated to the cast of
the ‘pagoeda, containing more or less five cottahs of ground and two lower bmk-
‘built sheds,” snd. then laster on in the will the festator directed as follows
*The superintendenca of the pggbda I entrust to my wife, and after her death to
hold it by oy son, Gowr Mohun Dey, after his death by my dsnghter, and her

' }mab:md, Nunds Doolall Bose, snd their male children succéssively.”

Pmmm of ﬂm will was gmntod on. -the 16th February 1839 fo. Williaw~
Oxhorongh and Hour Mobun Dey. - William Oxborongh did not actin the trusts,

. aimd Ialt this counthy many years ago,

* The persons parperting to act under the will es sebaiis were first Doorgy
Money Dassee, then Gour Mohun Dey, upon whose death Sham Chand Bose became
the sehait, his father Wundo Declall Bose heving died before Gowr Mohun Dey,
&han Chand Bose was the eldest son of Nundo Doolall Bose. Sham . Chand
Poswe died in 1884, and thereupen his son, Gopal Chandra Bose, and Bolie Chand
Boxe, who wae the son of Gopal's hrother, Ram Chand, took over the mansgement
and superintendence of the pagodss. The pluintff, who is the heir of Nilmoney
Trey, now contends that, upon the true construction of the will, the snccession
to the office of sebait has wholly failed, and that the right to the manage-
ment of the pagoda reverted to the heirs of the founder, Nilmoney Dey ; that
the will mly provided supermtendents of the pagods during the life of the testator’s.
wife and the Yives of his son and daughier and her husband and their male children,.
and that the last suiviverof sach male children having died, the succession. of sebaits
provided Ly the will determined. It is necessary to'scrutinize carefnlly the words
used Ly the testxtor in'this ‘short paragraph of his will,

For the plaintiffa it hog been contended that the word “children * gsad in that
Paragraph must e rend in their ordinary signification, that is, as denoting the imme-
digte offepring. On the other hand, Mr. O’Kinenly on behalf of the defendant, has for«
cibly urgaed that the language of the will manifests an intention on the part of the
fenlator W comfer upon his daughter’s family the perpetunl sebaitghip of the pagoda,

EBd he cmx’«mds that the Words giving the sehaitship o the testa.f;or’a daughter md.
her. hnshmzl and: their male ¢hildrén successively ave eqmvalent to-an absolute gift
o thenn of the sehwtshlp 5 that these words . are equivalent to the expresslon _putm
;pm&tm&r Frame, %6, son’ and sen’s son suceessively commonly fownd in a Hmda
willy awi‘whmh are regarded a¢ apt words to pass an estate of mhentamce

j Wumg 5 will ‘words are to he taken in their ordinary sud grammatical
c}sar‘ intontion o nse them in another can be collected tmd thit
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There is a class of cases which supports Mr. O’Kinealy’s argument, namely,
cases in which an estate is devised to a person and his children in succession where
the Court, in order to effectuate the general intent, will construe the gift as ¢f
successive estates in tail. The case of Lord Tyrone v. Marquis of Waterford, 1
D.F. and J. p. 613, is an illustration of this class of cases. There the Marquis of
Waterford devised estates, to Lord John Beresford and to his children in succession,
and it was held that the intention of the testator was to give a succession of fee
simple estates, but inasmuch as it would be contrary to law to limit a fee upon a fee,
the Court must adopt the Cypres doctrine and interpret the will so that it may be
as nearly in accordarice with the intention of the testator as the law will permit.
Accordingly the Full Court of Appeal decided that Lord John Beresford took under
the will an estate in tail.

This question was discussed in the case of Studdert v. Von Steiglitz, 23
L. R. Ir. 681, in which I was one of the Counsel.

In that case the gift of an estate was to thesons in succession of the
testator’s eldest sister. The learned Vice-Chancellor of Ireland reviewed all the
cases, and following the decision in Lord Tyrone v. The Marquis of Waterford
held that the sons took successive estates in tail. He stated the principle thus:
““ When thereis a devise to several in succession in words sufficient to pass the
fee or the whole interest of the testator in freehold, the Court will, in order
to give effect to the general intent, construe the giff as of successive estatesin
tail.” The general intent must be ascertained from the "whole will.

Reading the words of the gift in the present will, is it possible to say that
the testator intended to give the sebaitship absolutely to his daughter or to hius
daughter and her husband ? I think not.

The word ““successively” appears to me to apply as well to the gift to the
testator’s daughter and her husband as to their male children ; that is; the testator
intended thatas the sebaitship first went to his wife for her life, and after her
death to her son for his life, so after the death of her son he intended that if
should go to his daughter for her life only and then to the daughter’s hu%. .1
for his life, and afterwards to their male children in succession.

If it had been the intention of the testator to vest the sebaitship absolutely
in his daughter and her husband and their male children in shccession, it may
be that the principle laid down in the cases to which I have referred would have
applied, and the contention of Mr. O’Kinealy would have been well founded,
But it appears to me that the language of the will precludes me from adopting th's
construction. The testator manifestly did not intend that his daughter should
take an absolute interest because after her death the sebaitship was to pass to her
husband, and then to their male children successively. I am unable therefore to
adopt the argument of the defendant’s Counsel. In my opinion the words “mgle
children *” must be construed as male offspring, and such male offspring were intended
to enjoy the sebaitship in succession for life only in the same way &s their parents
were intended to hold it. Consequently on the death of the last surviviffy son of tha
testator’s daughter, the succession of sebaits failed.

It has been admitted that if this be so, the appointment of sebaits reverts
to the heirs of the founder of the trust.
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The plaintif and the defendants in the saxne interest with him are sach heirs,
and in my opinion are entitled to have the supevintendencve of the pagoda and
waorship of the temple.

Another contention has, however, been raised by the defendants. They
say & suit was Instituted for the administration of this estate on the 30th January
1830, in which Nundo Doolell Bose, Kissory Money Dassee, and their ehildren
ware plaintiffe and Gour Molwu ey aud Doorga Dassee were defendants.

That svit was institated for the enforcement of the psyment of legacies
given by the will of Nilmonsy Dey and for the administration of his estate.

-On the 15th Angust 1851 2 primery decree was pronouncad.  That was an ordinery
"primary decree not deterniining vights, but divected accounts and enguiries,

Gour Mohun died and the sult was revived Dy his son Gobindo. Shortly
afbter this, the snit was compromised and & deed was ‘on the 24th dune 1853
exeeutel, whereby Gobindo assigned hig interest in the trust properhes to -the
Boses to hold upon . the trusts declated by the will. ‘It s contended by the

 defendant that the premeut plaintiffs are estopped by this deed from thising -the

present contention. The plaintiffs. wers. not represented in that suit at all Xt is
& desd “between the humediate purtien to thet soit for the purpose: of carrying'
aug the tenns _of the compromise. Neither the plalntiffs nor those through whom
they elaim were parties to the suit or to the deed. Moreover, sceording to the
vecital in the deed, Nuwde Lall Bose waas then entitled fo the superintendence
of the pageds, and i was % him as temiporary superintendent the conveyance

of the property wag wmade. In the operafive part of the deed the property is

conveyed to him to the uses and subject to . the limitations contained in the wills
1 fail to sve therefure how the rights of the plaintifis in respect of the sebaitship
wre prejudiced by this deed. Ou the contravy, the deed appests to me sxpressly
to preserve the eights of all purties in respect of  the pagodn according as some
eys to be guthered fiom the lutignage of the will,

Conseruently, 1 am of opinion that this deed does ‘not operate as an estoppel,
and that the defence whelly fails, and accondingly I nmmst make a decree and
declare thut the defmdants the Deys, ave, as’ the present representatives of the
testatar, sntitled, i the events which have happened, to ‘be the sebaits and’
superintendenty of the pagnda aud to earvy out the religious truste in the will
mentioned.

Further, the pluintiff and the defendants, the Deys, ave ns sach vepresentatives
entitled to possestion of the trust estate with acemunlations. . I .Qirect an acéount
of what $he {ruet estate consisted and of what it now consists with~ mcumulmons,
mod an - account  of the deslings of the defendants wifh the estate. and «of the
w:umn};mms thereof fram th&: 29th November 1884, the dote of the death of Sham

Chand, 1o the pﬂ%ﬁt thme. I do - not think | it necessary at pxesent m frume
» schime.

The defendente Gopel ‘Chunder Bose and Bolye Chand Bose

" appeeled from this decision to the Appellate Bench, Macreax C.J7
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Macruersox and Hin JJ., who delivered the following judg- 1902

ment, dismissing the appeal :— . Gorax

‘ , E"'“' CRUNDPER
“For the appellant it was contended by the Advocate-General that one ‘Bose

three contentions must prevail —(1) That the sebaitship was conferred upon the Ka ;éicﬁ
testator's danghter Kishori absolutely, or (2) that she, her husband and Cpunpun
¢hildren tock as joint fenants absolutely, or {(3) that the sebaitship was given Dex.
to Kishori for life, then to her hugband for life, and then to their children. abiso-

lutely. This, in effect, means that we are to read the words ‘and their male

children suceessively? #s equivalent to a weéll-recognized Hindu expression ‘putra

poulradi krame—" words regarded as sufficient fo pass an estate of inheritance ; or,

to put it in avother way, that we must read the words used us words of lmtation

and not as words of purchase.

“ As regards the suggested constrnétion pointing to the crestion of & joint
tenaney, I may ab once point out thet the principle of joint tenaney as known to
the English. Law is one uyknown to Hindu Law, except in the case of co-purcenary
between the wmembers of an undivided family. (See Jogeswer Naratn Deo v.
Ram Chandre Dult (1), On the other hand, the plaintif contends that the sebait-
ship was given to Kishori and her hushand snccessively for life, then to their male
children. guceessively for life, and that, upon the death of the survivor of such
children, the management reverted to the heirs of the testator Nilmoney Dey.

# 1t was contended before us for the respondent that we are not dealing with
an actnal bequest or gift of imuiovable property; but only with the aypain_ﬁmenﬁ of
pexsons to superintend snd manage. the pagoda. It would 'appear, however, from
the cbservations of their Lardshxps of the Judicial Comuitiee of the Privy Coungil
in'the Tecent, and, 85 yet, uareported case of Granasambonda Pendare Sonadli v,
Velu Pandaram (‘7), delivered on the 19th December 1899, that the mlmg in the
Togore -case (B) is applicable to o heveditiry office'and endowment ag wall aa to
other bmmovable pmperty

“For the sppellant i is urged that, looking fo the general scope of - the will, the
testator intended to exclude from the sebaitship the ‘gdopted . son - of his son, Gaur
Mohun Dey, and. also the heirs of his aldest sqn Knato Mohun. Dey;. w}m yrodes
his father; and that, in this view, Le intended to confer upon his davghts
the perpetual sebaitship of the pagoda, -To' which it is answered  that o emz.wfs
gather the testator’s intention from the Irmfruage he hus dred, snd that it may very
well be that he was satisfied to leave the management of the pagods in the hands of
his danghter and her hushand and their male childven, all of whon ware Kving at the
date of his will and death; sind tha, after their deaths, he. was equally. witling tlwx
the mmmgemen’c should revert o his hoirs.

“In construing the w111, I onght to mention that the case is not tonched by e
Indian Succession Act; We are guided by the principles laid down by their Lordships

(1) (1826) I. L. B. 28 Cale. 870, 679; L. RB. 28T, A.8Y, 44
(2) (1899) L’ R. 27 1. A, 69y L L, B 23 Mad. 271,
(8): (1872) L. R. L A. Sup. Vel 47; 8 B L. BR.87%
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of the Jundicial Committee of the Privy Council in the case of  Secorjeemoney Dassee
v, Denobundoo Mullick (1), where their Lordships say at page 550 of the report—

«In determining that eonstruetion, what we must look to is the intention of the
tastater, The Hindu Law, no less than the English Law, points fo the intention as
the element by which we are to he guided in determining the effect of a testamentary
disposition ; nor, so far as we are aware, is there any difference between the one
law and the other as to the materisls from which the intendion is to be collected.
Primarily the words of the will are fo be considered. They convey the expression of
the testator’s wishes; but the mesning to be attached to them may be affected by
surronnding circumstances; snd where this is the case, those circumstances no doubh
must be regarded. Amongst the cirevmstances thus fo be regarded Is the law of
the ecuntry under which the will is made and its dispositions ars to be carried oub.
I8 thut law has sttached to particnlsr words o particnlar meaning, or fo a particular
disposition s partienlar effect, it rust be assumed that the testator, in the dispositions
which be has made, had regerd to that mesuing or to that effect, unless the language
“of the will or the surrounding circurastunees displace that sssunption.

*The case i not free from diﬁieulty; but apon the begt consideration I can give
to the Inngusge used; 1 do not think the testator intended to ‘confer a perpetnal
sehaitshitp upon the danghber or ber Husband, or thelr male childien. I do nob see
what ressomuble offect we con give 10 the word ‘successively’ if we adopt such
% construction.

%3t is troe, no denbt, that In another part of his will he has, when he
fntended a gift to Lis wile to De only for life, used the expression ‘for lfe,
and from this we gre invited to infer that, inasmuch as in the matter of the
suhaitship he has nof nsed the expression ‘for Jife, he must have intended
10 ereate a perpetual schaitship. This reasoning seems: to me rother fallacious,
for we are at once led te inquire what mearﬁng-iu this view we can fairly
sitribute to the word  successively,” and which are the words which créate the
perpetusl scbaitship. -~ The scheme of the clamse appesrs to be based on life
sebaitships. The wife was to have it for life, Gouwr Mohun Dey was to have
it for life, and the daughter, her husband and their sale childrén were to
have it < succesaively,” ' The Iatier exprﬁ?sion, which to my mind . controls: the
whole gift to the danghter, her husband  aud male childrén; must méan, T think,
that the danghfer, ber hushand snd their male children weretota;ke' it one after
snother for their respective lives, and in that sense ‘successively;’ and that tiie
word . * male children’ must be vead as words of purchase and not as words  of lnmm
tation. 1 do not think we can ressonably read, as the appellants invite us to do,
the word ‘suctestively’ ss meaning ‘sons and song’ soms. in succession’ 1 mee

“niothing in the will which would justify us in reading the expression ‘male children,’

gave in ity ordinary acceptation.

“In mp opinion the view taken by the Court helow is right 5 and, i t’ﬁis‘
view, it is nof Qisputed that the sebaitship would™ revert: to- the heirs of ‘the

testator?”

(1) (1857) 6 Moore’s 1A, 526, 560,
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Mayne and . Brawson for the appellants contended that the = 1902
intention of the testator was that the superintendence of the endow= "~ gorar
ment should be held by his daughter, her husband, and their CHINDEX
descendants in regulat succession, and this intention was sufficiently LT
evidenced by {he languege he wused. Tugore v. Tagore (1) Cuuxoer
and Bloobun Molind Debya v. Hurvish Clander Chowdhry (2) were P
cited to show that such an interpretation was borne ocut by
decisions of the Judicial Committee. In cases of religious trusts
the fact that a perpetunity is created does not make the trust
invalid by the Hindu Law. Gredharee Doss v. Nund Kishore
Dutt (3), Muttu Ramalingn Setupati v. Pevianayagum Pillai (4
and Janoki Debi v, Gopal Achariia (5), Granaswmbands Pandara
Sanadli v. Velw Pandaram (6) were referred to.

Coken K. C. and 4. Plillips for the respondents were not
called upon. ‘

The judgment of their Liordships was delivered by

Lorp Macwacarex. Their Lordships think the High Court
has given a perfectly correct interpretation of the will, which
iz’ the subject-matter of this appeal, and that no other interpreta-
tion is possible.

Their Lordships will therefore humbly recommend His Majesty
to dismiss this appeal, and the appellant must pay the costs of the
first respondent, who alone appeared therein,

Appeal dismissed.

Solieitom for the appellant : thkz‘ns and Lempriere,
Selicitors for the respondent: Kortick Chinder Dew and W
W. Box.

I, V. W,
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