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eommon form, and we cannot be swrprised that, even so late as 1s02
forty years ago, this common form was not in general nse. The Gyopoo Das
Subordinate Judge has observed that, if the gitt was to the soms Mostarr
and grandsons as well as to Liakshmi Das, the word * and ” would Sanaz

probably have been inserted between ‘sons’ and ¢ grandsons,” and %f;’;ﬁﬁ
the words ““ &e.” would have been omitted. There is, to my mind,
much force in this comment, and I think there con be no doubt
that the words actuslly used are words of inheritanee, and that
an absolute estate was conferred on Lakshmi Das. I am con-
firmed in this view by the provisions in the subsequent paragraphs,
in which further dispositions of property are made in favour
of the widow and Lokshmi Das without any mention of his sons
and grandsons.
For the reasons above stated, I agree that the appeal fails and
rust be dismissed with costs.
8. € G Appeal dismissed.
PRIVY COUNCIL.
GOXKUL MANDAR. P.O*
» 7 1502
10.
PUDMANUND SINGH. July 9.

[ On appeal from the Higﬁ Court at Fort Willlam in Bengal.}

Z‘emgaf Tenancy At {VIIT of 1885) s.': &, ol. 5——1’enwe—}golde¢~¥-—_Dmiaian of
Revenue Qfficer - in seltlement proceedings under  Chapler. X of the. det
~-Res judicata—Subseguent suif in' Ciwid . Cowrt for efectment— Civil
Provedure Code {dot X of 187’.’) and (Aot XTI v of. 1582) 5, 13,

'The Bengal Terisney Act (VIII of 1885) s 5, cl. B, enacty. that © where the
ares held by o tenant excoeds 100 stzudard : bighas, the tenant shall le presumed
to be  tenure-holder; until the contrary is showm.”

Held (affirming the 3udmmsnt of- the ngh C‘ouri;) that the defendant WY
presumab}y a tenure«holaer within the:section, and that the evidence in the
case (id ‘uot sHow  the eontravy. - The defendant - was consequently Table do
ejectment.

With veference toa eontenhon redied a5 to wheﬁher, a" decision in previcus
proceedmrrs under the. Bengal Tenancy Act, that the defend«mt was a . tenure.

* Present—-Lorp Davey, S15 ANpREW SCOBLE, and 81k AnrEvR Winsow.
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holder, was reg gudieate in o suit for ejectment . the Civil Court, where

~~~~~~~~~~~ —~-— the, first Uourt bad beld that iF was not res judicais, but the High Court had not
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decided the point, the Judieis] Comnitbee, without deciding the guestion, observed,
that ander s. 183 of the Civil Procedure Code, s deeree in a proviems suit
ot be pleaded as res judicata n 5 subsequent suit, unjess the Judge, by whom
1t was wede, had jurisdietion to try and to decide not only the parlicular matter
i issne, bt alse the subsequent suit jtgelf, in which the issue is subsequently raised.
In this respeet the ensctment goes beyond s 18 of the previous Act X of
1877 and also beyond the law Taid down in 2%e Duchess of Kingstow's case. (1),
The essence of a Code is to be cxhaustive on the matters in respoct of which
it declnres the law, and it Is not the provinee of o Judge to disregard or go outside
the letter of the ensetment according to its frpe construetion,

Apprarn from a decrce (30th July 1897) of the agh Cowrt
at Calentta, which reversed with costs a decvee (17th August
1895) of the Suboidinate Judge of Monghyr, by which the
respondents’ suit was diamissed.

The defendants appealed to His Majosty in Council

The subject-matter of the suit was a traet of land measuring
1,174 bighas in the district of Monghyr, - This land, together with
other land adjucent to it, was, before 1581, held by the Govern-
ment as part of the Government khas mehal Binda diara, to
which Government claimed it had acereted after diluvion. On 7th
November 1$81 the Government granted a lease of the land
{and vthor land adjoining it, to Gokul Manday, the first defendant
(who was joint with Peary Mandar, the second defendant),
until the end of April 1893, at a reut of 5 annas a higha,
and the defendants accordingly held possession of it under that
lense.

Whilst they were so in possession, the plaintiffs ‘on 28th
Jupe 1894 filed their plaint in the present suit, alleging that
the land originally formed part of their village Patpar Madhopore,
and had after diluviation and reformation been taken possession
of by Government as an aceretion to the Grovernment estate of
Binda diara; that in 1884-85 the Gtovernment had, on the applica-
tion of the plamtlﬁs, relinquished the land to the plaintiffs as
bemg a reformation of their estate of Patpar Madhopore ; but
a: the defendants were then still in pessession of the land under

(1) (1776} 2 Binish's iy C, 10 Ed. 718,
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the lease of 1881, the plaintiffs had not obtained direct possession
of it; that on the occasion of a settlement made in 1888-89 g
“under the Bengal Tenaney Act (VIIL of 1885), the defendants
had endeavoured to have their jote right recorded in the settlement
proceedings in respect of the disputed land, bubt had been
ansuceessful in the Settlement Court, before the Special Judge, and
in the High Court, and that the defendants were precluded
by such proceedings from now setting up any jote right in the
land ; that the plaintiffs had on 29th October 1892 served on
the first defendant a notice requiring him fo surrender the
Jand from the beginning of May 1893, which notice had been dis-
regarded ; that, on the expiry of the defendants’ lease, the plaintiffs
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had let the land to tenants, who had entered upon it and held -

possession by sowing and reaping crops until September 1894,
when in consequence of Criminal proceedings taken by the first
defendant, the Magistrate of Monghyr made an order (16th June
1894) binding over the plaintiffs not to interfere with the  defend-
ants’ possession and referring them to the Civil Court. ,

The plaintifls prayed for a decree, declaring that the defend-
ants were in posgession as tenure-holders under fhe lease of 1881,
until the end of April 1893; that they had no rights . of
occupaney in the land, and might therefore bo ejected ; and that
the plaintiffs were entitled to possession of it.

The defence was that the lense which the defendants obtained

in 1881 was a i'yoti or cultii*ating leage, and under it the defend-

onts had caltivated the land bgthemselves or their partners;
that the settlement proceedings did not decide, 8p as ~to.Dbind
the first defendant, the question ‘as to whether or not he was
a ryot of the land ; that he had aequired a right of occupancy in
gsuch land and could not be ejected ; and that the plaintiffs
had acknc»wedged him- to-be a ryct by taking rent from him
and giving him receipts in that character.

The second defendant set up the same defence, and stated
further that he was not a party to the settlement proceedings,
and that they therefore: did nof bind him.

‘The ‘?':ubmdmate Judge held that the deelslon of the Settlement
Officer in the pm&eedmgs under Chapter X of the Bengal
Tenancy Act was nob res judicata tnder 5. 18 of the  Civil
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Procedure  Cude, inasmuch as the Settlement Officer would,
have had ne jurisdiction to try the present suit. He found,
however, that the defendants were not tenure-holders, buf
ryots, and that they had acquired a right of occupancy in the land
and could not be ejected. e thevefore dismissed the suit.

On an appesl by the defendants the High Cowrt (O'Kixearny
and Rameiny, JJ.) reversed that decision and gave the plaintiffs
& deoree.

The material portion of their judgment was as followsg:—

*Under the Bengal Tenaney Act, the presumption is that any person bolding
wiore than a hundred bighas of land is to be considered s tenure-holder and not 3
vyot. Of course, this presumption eun, be rebutted; but the onus les on the
defendunt o this case. 1t is hardly eonceivable to any one Enowing the revenue-
seitlément business in this country that Govermuent would let out nearly 4,000
Lighss of Yend, £ not more, o any pexson for the purpose of eultivation by him-
self ur by the mewmbursof lis family, or by hirved servants, oy with the aid of pa,rt-
nevs.  There exists no machinery fn this country for sneh exbensive cultivation,
except Tu the case of some indigo eoneerns. i

< The eral evidence given ou belalf of {he plaintiffs and defendant seems
cntitled  to very little welght Byt there I8 one witness, Ram Pershad Lal, not
eonmcted with either side, bot o Govermment patwari of Binda diara, whose
evidence secus reliable.  Hoe shows that the defendant oviginally got 6,000 bighas.
Tie digra seews to have been - divided ints north and south diara, and from his
evidence, tuken with the report of the Court awmin, it appears clear that the land
in suit les in the south diarva, while the defendant elaimed to have it farther north,
in the boundary given on the pink Hue in the map. As o the condition of the
land, the wituess Ran Pershad Lal said thab the defendant had 800 bighas of jote
and he bad wlso 100 ryols under him. The manuver in which the dofendant dealt
with the land, sub-letting it to snch a cni%dvmb]e extent, is also antaponistic to the
Sden thut the Jand Was let out to him as a ryot, and we think the evidenss of the
defendant, so far as it xclates to the position of the land; is manifestly

false,

®'Then, it is said that the potiah obtained in 1881 shows that the defendant
was then considered to be a xyoh. The pottah was. given on a printed forin as
fay back 8 1881, snd the words ‘ryot,’. fvillage,’ Swehnl,’ ‘pérgunnah?
and “digtriet” are printed in the Fform, and at foot of the Form there ig s
mote which vuns thus:—Here is to e inserted that the rent of she talovk which
ﬂug'bi;'ﬁ} be paid hus “heen. awessed by sowe Court "in  setflement pro%cdihgs;ﬁ
of it Bus beenefixod by private arrapgement ~or A8 sny- other way.’ Weo - have

‘theretore two things, niove ov less discrepant, in glhie document, whick apparently

mighb:be used either in vegard to s ryotl tenure or in regard fo ‘a temwre in. the
nabtire of 5 talook,
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It has also been swid that eveu up to 1892 the plaintiffs themselves admit
having treated the defendant as a ryot. There is indeed a receipt (exhibit A10)
which shows that in that year the collevting officer of the Raja of Baneli gave
the defendant w veceiph on which he is described as a ryof. This veceipt is
also in a printed form; but the fact that the defendant is theve deseribed as a
ryolt is of little value, for immediately before the plaintiffs had issued a notice
treating him as a tenure-holder and directing bim to quit the land.

“On the whole, therefore, we disagree with the Subordinate Judge in the
conclusion he has arivéd at, and we concur in the opinion expressed by the
Settlement Officer and the Special Judge in the previoss proceedings. We think
that the evidenee in this cause does show that the defendant is a tenure-holder and
not & ryot, and he should therefore be ¢jected, It is not necossury for us to give any
apinion on the other points raised.

“We thevefore decree the appeal, and, setting aside the decree of the Lower
Conrt, direct that a decree be entered np in favonr of the plaintilfs for possession
of the land in suib and for mesne profits with costs in both Courts.”

Plhillips and De'Gruyther for the appellants contended that
they were ryots, and that the High Court were wrong in
finding them to be tenure-holders. Their decision was based
on the ground that the area of land held by them was more than
100 bighas, and the presumption was that they were therefore
tenure-holders under ‘the Bengal Tenancy Act, s. 5, cl.. 5,
but that Act was not in force ab the time their lease was
granted (in 1881), so that their status cannot be decided on-that
enactment. Even if it could, the presumption was rebutted by
the evidence which showed them to be ryots. The Act in force in
1881 was the Bengal Act VIIT of 1869, 5. 2 of which defines

a farmer or ryot. The fact t};at the land is let for the purpose
of cultivation and is cultivated is the test of tho tenant being
a ryot, whatever the size of the area of lanid leased—Durga

Prosunno Ghose v. Kali Das Dut (1) and Laidley v. Gour Gobind.

Sarkar (2). The receipts for rent given to them, which are in
the form usually granted to ryots and not to intermediate holders,
describe the appellants holding as a “jote” and themselves as
- being “ryots;” showing that both the Government and affer-
wards the plaintiffs recognized them as holding in that character.
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13 they ave “ryots,” the right of occupancy follows as a matter -

of law under s 178 of the Bengal Tenancy AZ, as they"

have held the lzmd for more th&n 12 years consecutweiy

(1) (1881} ¢ C. L. R. {MQ. i (:3) (1885) I, L. R. 11 Calc, 501, .
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Asto the question of res judicata, the decision in the proceedings
under the Bengal Tenancy Act is not binding on the appellants.
The second appellant was not a party to them. The Settlement
Officer, who decided those proceedings, was not a Court competent to
try the present suit, and the appellant Gokul Mandar is therefore
not debarred from raising the question of his status by s 13
uf the Civil Procedure Code—Gokul Sahun v. Jodw Nundun Boy
(1), Har Charan Singh v. Har Shank«r Stngh (2), Mistr Raghobar-
dial v. Sheo Baksh Singh (3), Durge Churn Law v. Haleen
Mundel (4), and the Bengal Tenancy Aect (VIIL of 1888), ss.
144, 152, and 158 wers roferred to.

Mayne and . W. drathoon for the respondents * (called upon
only as to the question of s judicata) contended that the
question whether the appellant Gokul Mandar was a tenure-holder
or aryot was directly in issue between the parties in tho settle-
mont proceedings, and that the decisions in those proceedings
shonld be held to be reywdivata. The DBengul Tenaney Ach
intended to make the Settlement Officer the competent authority
to deddde all guestions ari-ing woder Chapter X of the Act.
Bengal Tenaney Act, ss. 101, 102, 106, and 111 were referred fo.
The record of rights was intended by the Legislature to he
ccnelusive  in all the Courts: see s. 109 of Bengal Act
IIT of 1898, which amends the Tenaney Act and makes the
decision of the Settlement Officer final, and not subject to be
interfered with by other Courts. The case comes strictly within
g 13 of the Civil Procedure Uode, and the appellant cannot
raise the same questmn n this suit. :

Plillips in veply cited Peary Hohun Mukherji v. Al Sheifch
8), Pandit Sprdar v. Meajan Mirdha (6), and Secretary fo State
JSor India v. Nitye Stagh (7).

(1) (1890) L L. R: 17 Cale. 7

() (1804) L, L. R, 16 AL 464

(3) (18821 L. R. 9 1. A. 197, ,m 1. L. R. 9 Cale, 439 4
(4) (1901) T, L. R. 20 Cale. 2 :

() {1892) I. L. R. 20 Cale. 24,9, 251.

(8 (1898) 1. L. R, 21 Cale. 375.

(7) (1893) L L. R, 21 Cale. 38,
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The judgment of thelr Lordships was delivered by

Lomp Davey. This is an appenl against a decres of the High
Court of Oeleutta, dated the 30th July 1897, reversing the decree
of the Subordinate Judge of Monghyr, dated the 17th August
1895. The subject-matter of the litigation is a tract of land
measuring 1,174 bighas, situate in the village of Patpar Madhopore,
of which the respondents (plaintiffs of the first part) ave proprietors.
The other respondents (plaintiffs of the second part) are persons
in whose favour a tenure of some sort has recently been created by
the proprietors. The real and only question on this appeal is
whether the appellant Gokul Mandar became a “tenure-holder”
only or a “1iyot having a right of occupancy” in the land in
question within the meaning of the Bengal Tenancy Act,1885.

The facts of the case may be shortly stated.

In and prior to 13881 the Government claimed to be proprie-
tors of the lands in guestion with other lands adjacent thereto as
an aceretion after diluvion to the Government khas mehal Binda
diara; and on the 7th Novemhber 1881 the Government granted to
the appellant Gokul Mandar 3,668 odd bighas, including the lands
in question at arent of five annas a bigha, until. April 1893.
Thekabulyat exscuted by the said appellant was on & printed form,
in which it was described as * Form of kabulyat for those culti-
vators, who have not been reeégnised' as having ocoupancy rights,”
butf, on the other hand, the holding was described in a note as

& “talook.” . On the 3rd September 1885 the Goverrmient, on the
recommendatlon of the Commissioner of the Bhagulpore Division,
released the 1,174 bighas to the predecessor in title of the firat
respanden’as as part of the Raj Baneli and Srinugger estates, and
(it is agreed) the appellant Gokul Mandar thereupon  became
tenant thereof fo the Rajah on the terms mentioned in the
kabulyat. In 1888 proceedings were cornmenced nnder Chapter X
of the Bengal Tenanoy ~Act, 1885, for asurvey and record of
rights fu village Patpar Madhopore and in the course ef thoge
proceedings. & question arose as. to the status of the appellant
Gokul Mandar in respect of the 1,174 bighas. The Assistant

RBettloment Officer divected the appel‘an’o’s name to be efterecl as
5]

713

1602
July 9.




714

' 1902

Gom:ﬁ
‘ Mmum

I’Unmm UND
Simew

THE INDIAN LAW REPORTS. {vOL, XXIX.

a tenure-holder,and his decision was affirmed on appeal by’
" {he District Judge of Bhagulpore, acting as the Special Judge

under the Act, and again by the High Couzt.

The first respondents served the appellant Gokul Mandar with

& notice to quit on the expiry of his term st the end of Agpril
1893. After that date there were the ususl dispubes as to
possession before the Magistrate, and ultimately the present suit
was vommenced by the respondents against the appellants, the
ﬁeccmd appellant bemg joint in property with Gokul Mandar.

By their plaint they asked for judgment (1) that the decision:

passed by the Settlement Departnient had become final, (2)
slternatively for a decision that the sappellants had no occupancy
mght in the land, and (3) for possession.

" The Subordinate Judge held that the Settlement Officer’s award,

~although it had the effect of & Civil Comt decres, could notbe

wsed as res judicata in an original suit cognisable by that Court
alone, and he found on the evidence before him that the appellant
Gokul Mandar was a ryot with a right of occupancy. The suit
was therefore dismissed with costs. The learned Judges in the
High Court disagreed with the Subordinate Judge, and held that
the evidence showed that the defendant Gokul Mandar was a
tenure-holder and not a ryot, and the defendant should therefors
be ejected. They added: *Itis not necessary for us to give any
opinion on the other poinfs raired.”

Their Lordships agree with the decision of the High Court
and with thie reason given for it by the learned Judges. They
do not attach any importanee to the mere form ot the kabulyat
or to the use in it either of the word *‘ sultivator’ or of the word
“talook.” It is only another instance of the usual mistake of
using a printed form for a purpose, to which it was not adapted,

~ Nor does the receipt for rent given hy the Rajah on the 80th

November 1893, in which the appellant Gokul Mandar is described
a3 “ryot,” carry the matter any further. Prior to that date, as

‘pointed out by the Judges, the Rajah had served a notice to quit,

_treating the appellant as.tenure-holder. It is a question of

m’wﬁ:&uﬁa, nob of form. - By s. 5 (5) of the Bengal Tenancy Act,

ABRE, it is: enaeted tlmt, where the area held by a tenant exeesds
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one hundred standard bighas, the tenant shall be presumed to be-

a tenure-holder, until the countrary is shown. In this case the
grant to the tenant was of 3,683 odd bighas, and adopting the
view of the evidence expressed by the High Court, their Liordships
think the contrary has not been shown,

The appeal therefors fails on the merits, and it is not necessary
for their Lordships to decide whether the decision of the Revenue
Officer can be pleaded as res judivata on the issue as t¢ Gokul
Mandar's status, They will only observe in reference to argu-
ments addressed to them that under s. 13 of the Civil Procedure
Code & decree in a previous suit cannot be pleaded as res judicata

ina subsequent suit, unless the Judge, by whom it was made, had

:;unsdmtmn to try and decide, not only the partieular matter in
issue, but also the subsequent suit itself, in +which the issue is
subsequently raised. In this respect the enactment goes beyond
8. 13 of the previous Act X of 1877, and also, as appears to their
Liordships, beyond the law laid down by the Judges in the Duchess
of Kingston’s case (1). ~ They will further observe that the
essence of a Code is to be exhanstive on the matters in respect of
which it declares the law, and it is not the provinee of a Judge
to disregard or go outside the letter of the ensctment aceording
to its true construction.

They will therefore humbly advise His Majesty that the appeal
‘be. dismissed, and the appellants will pay the costs of the
re:pondents, who have appeared.

Appeal disimissed.
Solicitors for the appellants : Wtkins and Lempriere.
Solicitors for the respondents: Tt L. Wilson & Co.
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