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eommon form , and we eannot be surpiised tkat, evea so late as ieo2 

forty  jeai-s ago, this eonm on form  was not in. general use. The 
Subordiaate Judge lias obserYed tliat, if  the gift was to the sons 
and grandsons as well a s  to  Lakskmi Das, the word “  and ”  would 
probably have been inserted between ‘ sons ’ and ‘ grandsons,’ and 
the words “  &e.”  would have been omitted. There is, to m y mind, 
much, force in tliis comment, and I  think there can be no doubt 
that the words actually used are words of inheritance, and that 
an absolute estate was conferred on Lakshmi Das. I  am con
firmed in  this view by  the proTisions in  the subsequent paragraphs, 
in  which further dispositions o f property are made in faToux* 
o f the widow and Xiatehmi Das without any mention o f his sons 
and grandsoiB.

F or the reasons above stated, I  agree that the appeal fails and 
must be dismissed with costs.

s. C, Q. AppeM dm nm ed.
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P U D M A K U N D  S IN G H .

[_Un appeal from  the H ig h  Oourt at P ort W illiam  in  B engal.]

Ssitgat Tem noy A e t  ( V I I I  o f  1885) s., 5, cl, B— Fenwe'Twlder— B eoitim  o f  
MeveuuB Officer in settlement prooee4ings •andmr; O M f ter X  o f  tM  A e t  
~~S.es. judieata-^Buhsequent m U  : Cim l, Gom-t f o r  ejeotment—^Omil 
Froaedure Code (A o t  X a f  l877) anS (A o i ± I F  o f  XSaSj k  13.

The Beixgal TeiiEUicy A ct (V I lI  o f 188S) s. 6j cl. 5, enacts that “  wlieie the 
area, held Jjy a teimnt exceeds 100 stod a rd  bighas, the tenant shall lie preanmcd 
to be a tenuro-halte, iintil the coxifa:aiy is shown.”

Held (affli'Hiing the judgmoiit o f the H ^ h  Court) that the flefendaiit: was 
presEoiaWy a teimie-hoidei' within the Eeotion, and: that the evidence in the 
case did not show the contraiy. The detodan t was conssqueatlj UaWe to 
Bjectment.

W ith  refwenee bf a contention, laisied as to whether,: a deoiaion ^  previous 
proceedings ■ tinder the; Bengal Tenancy A ct, that the defendant was a tarniPe-
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If02 iioMfcj', wiis res judieaia iu a suit fw  ejeetimjiit'' ^  the Civil Court, where
-------------------- thtj first Court liatl held tlial; it was not re* jijrficuiSffj but the High Court had not

SltSii IR ilt’ tiilw!- tlie paitit, tlu'. jRtlicial Cmnmitfceo, without deciding the qiiastioiij observed, 
V. that tuitler s. 13 of tiso Civil Procodura Cale, a docrae in a previoas suit

<!suiiiut he pleaded as res ju iiea ta  i«  a suJm-queut suit, unless tlie iudgOj by whom 
it Was made, had j«risditt,i.ott to tty and to decide not only tliB particiilar matter 
iu issue, lint also the suhscijuenfc suit itself, in vvhicli the issue is subse^i-uently raised. 
In tills leapect the enactnieiit goes heyond s, 13 of the proviotia Act X  o£ 
387? nnd also lieyoiid the law laid down in The Buahess o f Kityston's c/ise {1). 
The psseiure of a Codu is to lie exhaustive 011 the matters in lesx-ect oi which 
It dedata-ilia law, and it is not the provhtee of a Judge to disregard or go ontsidu 
tlie le t t «  o f  th« eKaKtnient according to its tx'ue (.'(mstruction,

Appbai, from 3, deeroe (30tli J u l y  1897) o f  tlie O o u i ' t

at Calcutta, wMeii reversed with oosfe, a deoTee (17tli August
1 8 9 5 )  o f  t k e  S)x1»idinate J i n i g e  o f  I t v j n g l i y r ,  b y  ' w l i i e l i  t l i e  

TO^pondi>ht«’ suit -was dHiiiissed.

T l i i i  d e f e u d i i n t s  a p p e a l e d  t o  H i i t  M a j a s t y  i n  O o u t i e i l .

TJ10 subject-Diatter of tlie suit w a s  a tract of l a n d  m e a s u r i u g  

1,174 !)ighi'« i l l  fht> district of Moaghyr. This l a n d ,  t o g e t l i e r  w i t l i  

other land adjacent to it, was, before 1881, l i e i d  b y  the GroYom- 
nittnt as part of the 6'overnment k l i a s  m e h a l  B i n d a  d i a r a ,  t o  

wiiicli G-ovemraflxit claiBitsd i t  had a e o r e t e d  a f t e r  d i l u v i o n .  O n  7 t l i  

November 1881 the G o v e r n m e - a t  g r a n t e d  a  l e a s e  o f  t h e  l a n d  

( s f t d o t h s r  l a n d  a d j o i n i n g  i t ; ,  t x )  Gokul M a n d a x ,  t h e  first d o f o n d a n t  

( • w h o  w a s  J o i n t  w i t h  P e a r y  i l a n d a r ,  t h e  s e c o n d  d e f e n d a n t ) ,  

n n t i l  t h e  o n d  o f  A p r i l  1 S 9 3 ,  a t  a  r e r i t  o f  0  a n n a s  a  b i g h a ,  

and the , d e f e r a i a n t s  a c e o r d i n g l y  h e l d  p o s s e s s i o n  o f  it n n d e r  t h a t  

lease.

W hilst,they were so in possession, tlie ,pla.intiffs on 28tii 
June 1894 filed their plaint in the present sait, alleging that 
the land originally formed part of their -village Patpar Madh,oporei 
and had after diluTiation and reformation been taken possession 
o f by  Grovemment an aooretion to the Govemnient estate o f 
Binda diara ; that in 1884-85 the Q-oyernment had,: on the applica
tion <>f the plaintiffs, relinquished the land to the plaintijffis as 
being a feforination of their estate o f Patpar; . Madhopor e ; but 
w  the defendants ■were then stiirin  poseession o f the land under 

( l l i m e )  2 Smitli's t ,  C. 10 Ed. :fis.
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the lease o f 1881, tlie plaintife Iiad not obtained direct possession 10 0 3

of it ; that on tlie oeeasion o f a settlement made iu 1888-89 gokdi,
under tlie Bengal Tenancy A ct (Y I I I  of 1885), the defendants Mamais 
had endeaToured to haTc tlxeir jote right recorded in the settlement PcBaiANrifD 
proceedings in respect o f the disputed land, hut had been 
xinsuocessful in tho Settlement Oouii, before the Special Judge, and 
in the H ig h  Court, and that the defendants were precluded 
by such proceedings from  now setting up any jote right in  the 
la n d ; that the plaintiffs had on 29th October 1S92 serTsd on 
the first defendant a notice requiring him to Burrender the 
land from  the beginning of iMay 1893, ■which notice had been dis
regarded ; that, on the expiry o f the defendants’ lease, the plaintiffs 
had let the land to  tenants, ^'hb had entered upon it and held 
possession, b y  sowing and reaping crops until September 1894, 
when in consequence of Criminal proceedings taken by the first 
defendant, the Magistrate o f M onghyr made an order (16th June 
1894) binding over the plaintiffs not to interfere with the defend
ants’ possession and referring them to the OiviL Court.

The plaintiffs prayed for a decree, declaring that the defend
ants were in possession as tenure-holders under the lease o f 1881, 
until the end of A pril 1 8 9 3 ; that they had no rights of 
oceupanoy in the land, and m ight therefore be e jected ; and that 
the plaintiffs were entitled to p33eession o f it.

: The defence was that the lease which the defendants obtained 
in 1881 was a ryoti or cultivating lease, and under it the defend
ants had cultivated the land b^themselves or their partners; 
that the settlement proeeedingg did not decide, sp as to  b ind 
the first defeiidaat, the question as to whether or not he was 
a ryot of the land ; that he had acquired a right o f oocupanoy in  
such land and could not be e jected ; and that the plaintiiis 
had aoknowedged him  to  be a ryot by  taking rent from  him  
and giving him receipts in that charaoter.

The isecond defendant set up the same defence, and stated 
further that: he was not a party to; t i e  settlement proceedings, 
and that they therefore: did not bind him.

"The Subordinate Judge held tliat the decision o f the Settlement 
OIBcer in the proeeediiigs iinder Chapter , X  of the Bengal 
Tenancy : A ct was not res judkata  iinder s. 13 of the Civil
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1M3 Procedure Code, masmuch as tke Settlement Officer would.
~ GfSCTL Jiuisdiction to try the present suit. H e  found,
llATOiB however, that the defeudants n̂'ere not. teixure-holders, but 

PrnHAiFBNj) lyota, and that they had acquired a right of oeeiipancy in the land 
and could not he ejeetod. H e  therefore dismissed the suit.

On an appeal hy the defendants the H ig h  Court (O’K ikealy 
and JJ.) reversed that decision and gave the plaintiffs
a decree. 

The material portion of their judgm ent was as fo llow s :—

"UiKtor tlw Bengal Tenancy Act, the presumptioTi 18 that auy parsson holding 
Miorc than a imiitlrcd Wghas o f  land is to be considered a temire'lioklur and not a 
ryot. Of course, tliis presumption atti, he ralmttod; lint tlie onuB lies on thfj 
ifofissKiMfc ill this riise. It i» iianliy coHceivable to any one knowing the jfevetiue- 

l«isine»s in thi* tomitry, tliat Goveriimetit would let out nearlj 4,000 
Uiglisi* of ttau), i f  not mor«, to any peiBoii: ftff the purpose o f  OTltiTaUfBi by hiitt- 
Belf 4jr by tlw metnWra oS Ihs family, ov t>y him l seirvaats, ov with tlie ftiii o f jmri- 
n m . Tltt'ft! axists n>i machiiiery in tliis cuuntry for sn«h extensive culti's'atton, 
except ill tlic I'sSti. oE siiiffi iiitliga t'liEu'eroa.

*• Thti oi-ai eviileucii giv«;n im Iwlialf of tlie plaintiffs and defeudaut seums 
eiititW  tct ¥ «y  Ufctii" iveight. B«), thufti 5,s one witness, Emn PtTshad Lai, not; 
t'lumiflai wit!! s;itht;r side, fjiit a Oyvenimeut pntwari of Biiuia diar.t, whose 
evitlttico ficeius reHaWe. Hi: sliowa that tlie dcEnndaut oviginally got. 0,000 highas. 
TSfl! diitiu Bcetos to have Iieeii dividixl into north ami south diara, and from his 
eridanfe, t e t o  wiJh (he report o f tho Court aiiiin, it appears dear that the land 
in suit U « ill the s.ntth diara, while thu dcfeudaiit claisned to have it farther- north, 
ai) tfcs ijoundary given on the pink line in the map. As to the condition o f the 
Saud, the wittwss Riim Perahad Lai said that tlw defendant had 800 bighas oE jote 
and he had ttl»o 100 fjots Uiidei'him. Tiw inanuei' in which the do,f«nd£iaii dealt 
with the land, sub-lotting it to snch a coiRdwable extant, is also antagonistic to  the 
idtia that the laud vS'as let out to liim as o ryot, and wc think the evidence o f  the 
defendant* so far as it relates to the pogitioa o£ the land, is manifestly 
false.

“ Then, it is said that the pottah obtained in 18S1 shows that the defendant 
was then tonsidered to he a ryot. This pottah was given on a printed forlu as 
far back as 1881, and the words ‘ lyot,’  ‘'v illage,' ‘ melwl,' ‘ pergunnahf 
and 'd istrifif are priwt«d in the fonii, and at foot of the fonn ■ there is a
HotB which ruBB thus-.--'Hero is to he insertetl that the vent o f the talook which 
(NishttijhepftidbBSljecn assessed by some C ourt' in settlement proceedingsj 
or it  hM beensfixod by privato arrangement or in any other way,’ We haves 
theirfort . two things, nWro or k«s discrcpaKt, in. the document, which apparently 
might-he wsed Mther 5a regard t» a i^oti tcnuro or jn regard to a tmmrc in tho 
B#tare»f >  talook.



“ it  has :iIao been sakl that eveu np to 1892 tlJ« plaiiitiifs ttjeuiselv-es admit jggg
biwing treated tlie dcEawkut as a ryot. There is indeed a roceipt (exliibifc A lO ) ------------------— ■
whidi sliows that ia that year the collecting offioer of tbe Baja of Baneli gave Masiiae
tlie jlcfemlant u receipt on whicli he is described as a lyot. This raceipt is 
also in »  printed f o m ; ta t  the fact tliat the ilefeiidant is there described as a i ’ PDiiAN-ujrD
ryot is o f little value, fo r  iminetliately before the plfiintife had issued a notice SiNijK.
treating him «,s a tenure-bolder and directing Mm to quit the land.

“  On the whole, therefore, we disagree with the Subordinate Judge iii tbe 
eon elusion he has im-ived at, and we concur ia  tlie opinion expressed by the 
Settlement Officer and the Special Judge in the previous proceedings. We thiuk 
that the evidence in this cause does show that the defendant is a teuure-holdei- and 
wot a ryot, and lie should therefore be ejected. It is not aeeoesiiry for us to give any 
opinion on. tlio other points raised.

“  We thewfoTo decree the appeal, aud, setting aside the decree o f the Lower 
Court, direct that a decree be entered up in favour of the plainiiiTs for possession 
of the land in suit and for mesne profits with costa in both Courts.”

PIdUips and Bn’ Qruythar for the appellants contended tliat 
tliey were rjots , and tliat tlie H ig li Court were 'wrong in 
finding them to lie tennre-iiolders. Their decision was based 
on the ground that the area o f land held hy them  was more than 
100 HghaSj and the presumption was that they were therefore 
tenure-holders imder the Bengal Tenancy A ct, s, 5,' d .  5,
"bnt that A.et was not in  force , at the time their lease was 
granted (in. 1881), so that their Btatiis cannot be decided on-that 
enactment. E ren if it could, the presumption was rehiitted hy 
the e-videnee which showed them to Ibe ryots. The A ct  in force in 
1881 was the Bengal A ct V I I I  o f 1869, e. 2 o f which defines 
a farmer or ryot. The fact t^at the land is let for the purpose 
o i  cnltiTation and is euliivated is the t o t  of the tenant being 
a ryot, whateyer the size , o f the axea o f land leased— Dtfrgia ' 
Frmimno Ghom r .  K ali I>as 3 u t  (1) : and, QOur' Gfobind :̂
Barkar (2). The receipts for rent given to them, wMoh are in 
the form  usually granted to ryots and not to  intermediate holders, 
describe the appellants holding as a “  jote ”  rand themselves as 

. being “ ryots,” , showing that both the Government and after- 
■wards t o  plaintiffs recogniiaed them as holding in  that charaoter.
I f  they are “ ryots,”  the right of ooOupanoy follow s as a matter
o i , law  nndei s. 178 o f the, Bengal Tenancy A ^ , as they 
have held the laad for more than 13 years consecutively.
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19 0 2  A s to the question of res judicata, tlie deeision in t te  proceedings
Wm!h~~ tlie Bengal Tenauey A ct ia not biadiag ob tlie appellants. 

Masdas T1i,q second appellant was not a party to tliem. The Settlement 
Pi'b s m  us'd Officer, who decided those proceedings, was not a Ooart competent to

SjNftH. try the present suit, and the appellant Gokul Mandax' is therefore
not debarred from  raising the question o f  his status hy s. 13 
of the Civil Procedure Code—-Qokitl 8ahn t .  Jodii Nundun R oy
(1), R s r  Gharmi Singit r .  H ar Shankm' Singh (2), M m r Mcighobar-
diai V, 8heo Baksh Sinyh (3), Durgti Ghurii Law y. Hateen  
Mcmdul (4 ) 5  and the Bengal Tenancy A ct  (Y I I I  of 1885), ss. 
144j 162, and 158 were referred to.

M apie and C, ' W~ Arathoon fox the reBjjondents (called upon, 
ojsly as to  the question o f contended, that the
qmsstion whether the , appellant Gokul Mandar "was a tennre-holder 
or a ryot was directly in isBiie "between the parties in the setfcle- 
meat proceediags, and that the decisions in  those proceedings 
shoiild lie held to be rexjudkata. The Bengal Tenancy A ct 
iotemled tf) make tlio Settlement Officer the competent authority 
to doddo ail qaestions ari-iiig iinder Chapter X  of ' the A ct.
Beiigftl Tenancy Act, S3. 101, 102, 106, and i l l  were referred to.
The record o f rights was intended hy the Legislature to ho 
cc-nchisive in all the Oonrts: see s. 109 o f Bengal A ct  
I I I  o f 1898, which amends the Tenancy A ct and makes the 
deeision of the Settleirj,cafc Officer final, and not subject to be 
interfered with by other Courts. ^Tlie case onmes strictly within
B. 13 o f  the CiTil Procedure Code, and the appellant cannot 
raiee the same question in  this suit.

PMUip^ in reply cited Pearrj Mohun MtiMerji v. AU  Sheikh 
{by  ̂ Pmulii Sm-darv. M m jm  Ilirdka (6),  &ml Secmtary f o  StatB 

fur I f  dia v. Mityc Singh (7).

(1) (1890) I..L . B . 17 Calc. 721.
(2) (ISM ) I. L. B. 16 AIL 464.
(3) (1SS2) t .  II. 0 I, 1 , 19?. 203. I, 1 ,  R. 9 Calc. 4,89, 4 « .
(4) (laO l) I. L . R. 29 Calc. 252.
(5) {189S) I .  L . E . 20 Calc. 2-49, 251.

(6) (1898) I. 21 Csilr.SrS.
{7} (1893) I. L. H. 21 Gak. SS.
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The judgm ent of tlieir Lfjrclskips was delivered by 1903
tTuly 0.

IiOBB D atets  This is an appeal against a decree o f th e H ig li --------- —̂ —
Court of Calcutta, dated the 30ti. July  1897, reversing the decree 
o f tiis Satjordiiiate Judgs o£ M oughjT, dated the ITth A ugust 
1895. The subject-matter o f the litigation is a traot o f laud 
measuring 1,174 highas, sittiate in the village of Patpar M adhopore, 
o f which the respondents (plaintiffs of the first pai't) are proprietors.
The other respondents (plaintifls of the second part) are persons 
in whose favour a tenure of some sort has recently been created by  
tlie proprietors. The real and on ly  question on this appeal is 
whether the appellant Goltul Mandar became a “  tenure-holder”  
on ly or a “  ryot having a right o f occupancy”  in the land in 
qHe.itiou within, the meaning of the Bengal Tenancy A ct, 1885,

The faets of the case may be shortly stated.

In  and prior to 1881 the Governiaent claimed to be proprie
tors o f the lands in q^uestion with other lands adjaoent thereto as 
an accretion after diluvion to the Q-ovemment ihaa mehal B inda 
diara; an d on  the 7th Novemlier 1881 the Q-ovemment granted to 
the appellant Q-ofcul Mandar 3,688 odd bighas, including the lantto 
in  ,question at a rent of five annas a bigha, u n til , A pril 1893. 
Thekabiilyat executed by the said appellant was on a printed form , 
in which it was described as “  3?orm o f  iabu lyat for those culti
vators, who have not been recognised as hiaving oeoupanoy rights,”  
but, on the other hand, the h.oldilig was described in a note as 
a “  talook.”  On the 3rd September 1885 the Gorerjfment, on the 
reeommendation o f the Oomniissioner o f  the Bhagnlppre Diyisiori, 
released the 1,174 bighas to the predecessor i s  titlef o f  the firab 
respondents as part o f  the B aj Baneli and Srinugger estates, and 
(it i s ' agreed) the appellant Q-oliul Mandar thereupon became 
tenant thereof to' the E ajah  on the , terms mentioned in the 
fathulyat. : In  1888 proceedii%S wexe oommenced under Chapter X  
of the B engal Tenancy A ct, 1885, for a survey and record, o f  
rights m  village Patpar Madhopore, and, in the ,,comrss' « f  those 
proceedings a question arose as to the 'status o f the appellant 
Q'okul Mandar in respect o f the 1,174 bighas. T h e  Assistant 
Settlement Offioer directed the appellant’s name to be entered, aa
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1 9 0 2  a teiiiire-liolderjand liis decision was afiirnied on appeal -by 
— QoemT”  District Judge of Bliagalpore, acting as the Special Judge

MA5tiiAa linger the Act, and again by  the H igh  Court. 
ptrPMAsusB [pije g jjt  respondents served the appellant Q-okul Mandar with 

a notice to q̂ tdt on the expixy of his term at the end o f A p ril 
1893. A fter that date there were the usual di-^putes as to 
possession before the Magistrate, and ultimately the present snit 
was commenced by  the respondents agaiast the appellants, the 
second appellant being join t ia property with Q-okiil MandaT.

, B y  their plaint they asted for judgment (1) that the decision 
passed by the Settlement Department liad become final, (2) 
ttlternatiYely for a deoffiion that the appellants had no'Dceupaney 
right in the land, and (S) for jjoissession.

The Siibordmat© Judge held that the Settlement OiBoer’s aw w d, 
ftlthoaglx it had the effect o f a  Ciiril Ooiaxt deetree, cotdd not'lbe 
i»ed  as rea jutiieaia in  an .original suit cognisable b y  that Court 
alone, and he found on the evidenoe before him that the appellant , 
Cjokiil Maiidaf was a ryot with a right o f occupancy. The siiit 
was therefore dismissed with co.sts. The learned Judges in  the 
H igh Court disagreed tvith the Subordinate Judge, and held that 
the evideaco showed that the defendant G-okiil Mandar was a 
tenure-holder and not a rj'ot, and the defendaat shoiild therefore 
be ejected. They added : “  I t  is not necessary for ua to g ive any 
opinion on the other points raided.”  .

Their Lordships agree with the decision o f  the H igh  Oonrt 
and with the reason given for it by  the learned Judges, They 

' do not attaph any importanoe to the mere form  o f the kabulyat, 
or to the use in it either o f the word “ oultiTator ”  or o f the ■word, 
“ ta looi:/’ I t  is only another instance of the usual mistake of 
using a piinted form  for a purpose, to ■whieh it was not adapted,

, :Hor doea the receipt for rent giyen ,by the B ajah  on the SOth 
NoYsmber 1893, in wMoh the appeEant Q-oknl Mandar is: desoribeci 
as “ rj^ot, ’̂  carry the matter a,ny further. Prior to that date, as 

by t̂^^  ̂ the Ba|ah had served a notioe ;to  quit,
treating the appellant a s . tenure-hold®. I t  is a qnestion o f  
Ba.l»tan66, nofe o f fosoi.. B y  s. 5 (5) o f the B engal Tenancy A ct, 
1885, it Is ©D.acted; where the held b y  a tenant
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one liundred standard biglias, tlie tenaat shall be presumed to be 
a tenure-holder, until tlie contrary is shown. In  this ease the Gokui

grant to the tenant wa^ of 3,688 odd bighas, and adopting the Manme

■yiew o f  the evidence expressed by the H igh  Court, their Lordships PrDMANusrD
thiak the contrary has not been. Bho"R'n.

The appeal therefore fails on the merits, and it is not neeessary 
fop theit Lordships to decide whether the decision of the Eevenue 
Officer can be pleaded as juclwata on the issue as to  Q-oknl 
M m dar’s status. They -will only observe in reference to argu
ments addressed to them that nnder s. 13 o f  the Civil Proeedure 
Oode a decree in  a previous suit cannot be pleaded as res judimia 
in  a subsequent suit, unless the Judge, by whom it ■was made, had 
|urisdiction to try and decide, not only the paxticular matter in 
issue, but also the subsequent suit itself, in  which the issue is 
snbaeqiiently laised. I n  this respect the enactment goes beyond 
s* IS of the previous A ct  S  of 1877, and also, as appears to their 
liOrdships, beyond the law laid down by  the Judges in  the Duchesn 
o f  : S'mgston's ease (1). They will further observe that the 
essence o i a Code is to  be exhaugtive; on the matters in respect o f 
■which it  declares the law, and it is not the provinee o f  &■ Judge 
to disregard or go outside the letter o f .the enactment aoeording 
to  ita true construetion.

T hey will therefore humbly advise- H is M ajesty that the appeal 
\)e' dismissed, and the appellants w ill pay the costs o f th© 
r8:-ponden.t&, who. have appeared.

Aj)pea? tMsmmed.

SoKeitors lo r  the apisellitnts : WaiMm. m ii' Iiem;p‘iefe.

Solioitora for the respondents : H  i *  W ilsm  

j .  y , w .

. YOL. XXL\.J CAtCUTTA SBEIES. 715

(1) (17̂ 6) 2 t .  M. tl*-


