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in relation to the execution, discharge or satisfaction of the decree
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within the meaning of s. 244 of the Code. That is & view which %, reoons

well aecords with eommon sense, and, we think, we should adopt it.

Sum.m

We accordingly set aside the judgment of the Court below LGLL MMH

and send the case back for trial on the merits.

Gusts will abide the result.
Clase remanded.
M. N. R.

Before My, Justive Pratt and Mr. Justice Geidé.
GOOROO DAS MUSTAFI

v.

SARAT CHUNDER MUSTAYL*

Hindu Law—Will, construction of—Words of inkeritance—0 pulra pauiradi,
meaning of— Hindu widow's estote—Estate for life—~Intention of the testator
wPower given lo adopt, effect of.

A will contained, smongst others, the following directions:— After my death
my widow, heing in possession for the term of her nabural life (jedat fiban) of my
properties, shall perform the Zowar Seba and other rites. My widow shall have
power to- adopt. . .« . AFter the denth of my widow, my brother’s son and his
sons - and grandsons, &o. {o putra paufradi), being in possession of my properties,
shall perform the Iswar Deb Seba.”  The widow died without adopting any son.

Held, the words ‘o pufra pawtradi’ aré equivalent to putra pautradi krame
and are words of inheritance. The intention of the testator was fo give the widow,
not » Hindn widow's estate bub an ordinary life estate. The buother’s son took sz
vested estate of inheritance, wbject to the widow’s life estate, and only Hable to bo
divested by the widow’s adoption of ason. The widow not having adopted any son;
the hrother’s son took the ultimate estate ahsolutely, and his sons would inberit
equally, though some of them weve not Horn at the tine of the testator’s death. -

Trr defendants appealed to the Hwh Court.

This appeal arose out of an action for recovery of possession of
oertain properties with mesne profits. The allegation of the
plaintiffs was that oneBarbeswar Mustafi died on the 13th
November 1863 after executing o will, the material terms of
which ran as follows: —

“After my deathjmy widow (Taramoni), being in possession
for the term of her mnatural life (fabat jiban) of all the moveable

# Appeal from Origingl Decree No. 50 of 1900, .sgainst the decree of Babu
Hemangoo Chunder Bose, Subordinate Judge of Hooghly, dated the 25th of Septem-
ber; 1899,
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and immoveable properties which I have, shall perform the Zswar
Sebs and other rites in honour of the deities; but she shall act-
according fo the adviee of my brother’s son, Lakshmi Das Mustafi.
My widow shall have power to adopt, if she gets any son of
Takshmi Das Mustaft for adoption ; she shall be able to take repeat- .
edly sons in adoption, one after another, each on the demise of the
former: if she does not get the son of Lakshmi Das for adoption,
then she shall not have power to adopt any one else. After the -
death of my widow, my brother’s son, Liakshmi Das Mustafi, and his
sons, grandsons, &o. (o putre padradi), being in possession of my
moveable and immoveable properties, shall perform the Zswar Deb
Sebn a,nrl the other rites in honour of the deities for all times to -
come,” At the time of Sarbeswar's death, Lakshmi Das had
three sons—Curudas, Purna, and Umesh. -~ After the death of his
first wife, Lukshmi Das viurried for the second time and had three
more sons—~Barat, Hem, and Maumatha—by his second wife. Man-
raathe died in Tecember 1887, Takshmi Das died in May 1887, and -
Taramoni died in January 1892 without adopting any son.  The
-plaintiffs in the present suit were Sarat, Hem, and their mother as

 heivess of Manmatha, while the three sons of Lakshmi Das by his

first wife were the defendants.  The plaintiffis alleged that, under
the ferms of the will, Laksbmd Das obtained a vested interest in
the estate of Sarbeswar subject to Taramoni’s life estate and liable
to be divested hy Taramoni’s adopfinn of a son, which, however,

‘pever took place, Therefore all the sons of Lakshmi Das, who were

alive af his death, would be entitled to inherit the properties of
Narbeswar in equal shares. It was also alleged that the defend-
ants had collusively obtained a deed.of gift from Taramoni,
according to which they had registered their names as full owners
of the properties of Sarbeswar, and that the deed was void, as the
widow had no power to make the grant. The plaintiffs therefore
sotight to vecover possession of a half-share of the properties with
mesue profits, and to have it declared that the gift was void. The
defence, infer aliv, was that Taramoni had aequired a Hmdu ‘
widow's estate, and {hat, so long as she was “alive, no one’ could -
have a vested interest in the succession. Therefore none of -

_ Liakshmi’s sons, grandsons, &e., who were not alive during the

hfehme af the | estaior, could 1x1hcr1t after Tammom s death. The .
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learned Subordinate Judge of Hooghly, Babu Hemangoo Chander
Dose, held that an aleolute estate was conferred on Takshimi
Dag under the terms of the will, and accordingly he decreed
the plaintiff’s suit.

Dr. Ashutosk Mukerji and Babuw Jode Lad Kuwnjilal for the
appellants.

Dr. Rash Dehary Ghose and Bade Shaema Prasanne Mozwmdoar
for the respoudents.

Ppare J. This appeal arises in a suit for the recovery of
property with wesne profits.  The facts are ndmitted and the
case depends upon the construction of the will of Sarbeswar
Mustafi, dated the 3rd Noveniber, 1863. He died on the
18th November, 1863, leaving a widow {Taramoni), a brother
{Radhajiban), and a deceased brother’s =on (Lakshmi Das).
At the time of Surbeswar’s death, Lakshmi had thres sons—
Curudas, Purna, and Umesh,—who are the defendants in
this sit.  Subsequently, .., in - November, 1865, Lakshmi
married. & second wife, by whom he had three sons—=Sarat, Hem,
and Munmatha—the last ‘of whom died in Decomber, 1887.
Lakshmi Das died in May, 1887, and Taramoni in January, 1892,
The plaintiffs ave Sarat, Hem, and their niother as heéiress of
Manmatha, while the three sons of Liakshmi by his frst wife are
the defendants.

It appears that Taramoni executed a deed of gift of the pro-
perty in favour of Guru, Purna, and Umesh, and it is admitted
that the deed is void at her death. The Will first baqueaths
Sarbeswar's entire estate to his widow for as long as mhe shall
live (jalat jiban). Then she i given power to adopt ‘one after
another any son of Lakshmi Das, but no other person. Then
comes the passage: - After the death of my widow, my brother’s
gon, Linkshmi Das Mustafi and his sons, grandsons, and so forth
(rw!i), being in possession of my immoveable and moveable pro-
perties, shall perform the Jswar Deb Sefra and other rites i in honoyr
of the deities for all ‘times to come.” Then faﬂews 2 clause
rawardmg Taramoni’s Stridhan, with which this suit is not con-
cerned. The next paragraph vecites that there had heen a gift
of balf the testator’s property to Radhajiban ou cetain eondltmns ,
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gl this was confirmed, unless Radhajiban disregarded the stipu-
lations, iu which case the bhalf share would go to Taramoni and
Takshmi Das, or, a8 it is worded, “the entire 16 annas property
ghall remain in the possession of Lakshmi Das and in the posses-
sion of my wife.” Such a contingency has not arisen. Then
follow certain legacies payable out of sums due under decrees
of Court. Then comes & bequest of the balance of the decretal
money, viz., Ra. 9,675, which was to be invested in Government
paper. The material portion reads thus: “The rest of the
original paper shall remain in my wife’s possession during her
lifetime, and after ber demise shall remain in possession of
Lakshmi Das Mustafi.,”

The contention of the plaintiffs is that, under the terms of
the will, Lakshmi obtained & vested estate of inheritance subject
to Taramoni’s life estate, and lisble to be divested, like Tara-
moni's, by an adoption which, however, never took place. If
that be the correct consiruction, the inheritanes would be shared
equally by all of Lakshmi’s six sons, and therefore the plain-
tiffs are onfifled fo recover half the property from the defend-
ants, who have faken posgession of the whole. On behalf of
the defendants, who are appellants before us, it is confended
that Taramoni aecquired a IHindu widow’s estate and that, so
long as she was alive, no one could have a vested interest in
the suceession ; and that, on Tarvamoeni’s death, none of the class
deseribed as Lakshmi’s sons, grandsons and the rest, could
inherit, who were not alive at the time of the testator’s death, - T
nsed not stop to enquire whether in such a case the disposition
would fail as toall of the persons constituting the class, becatise
some of the soms are incapable of faking., That is the
well-settled rule in  England, and was recently applied to

the will of o Hindu widow by Stanley J. in the ¢ase of

Rajomoyes Dassee v. Troylukho Mohiney Dassee (1). I am saved -
from the necessity of considering whether that rule is always
appliceble in this  country, because I fully agree” with the’
Subordinate Judge that the ultimate estate; which the testator -

mt&nd;\d to confer, was an absolute oue upon Lakshmi Das, and

(1) (1901) L. L. R. 29 Cale. 260,
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that the words ¢ pwlre pavdradi ove equivalent to © puira
pratrad! krame”  That this is so 15 alse made manifest from
the context, where twice over Lakshmi Das is associated with
Taramoni in the inheritance without any reference to sons
or grandsons, I further think that the intention was to give
Taramoni an ordinary life cstate and not that of a Hindu
widow. The language employed to express such an intention
seeyns 1o me quite clear and umnequivocal, and 1 do not think
a contrary intention can be inferred from the mere fact that
power was given to the widow fo adopt a son and so divest
herself of the estate. This is nota case in which it is contended
that the testator gave his widow an absolute estate and which
raises the question whether the intention fo give more than the
ordinary widow’s estate can he deduced. The considerations
which apply to that class of caser are inapplicable here.

It is evident that the testator intended that Lakshmi Das
should be an objeet of his bounty; yet if he gave Taramoni a
Hindu widow’s estate, she would fully represent the estate and,
in that case, Lakshmi Das, being only a contingent remsainder man,
the teatator’s intention would be liable to be defeated by partial
intestacy. A construction which might lead to such a result
is always to be avoided, where the terms of the Will are open to a
different construction. Iife estates to widows are nof unkmown
in this country. Such an estate was clearly intended and explicitly
conferred in the present case.

There is no objection 1egmd1ng the decree for wasilat, and
this appeal is accordingly dismissed with costs exe_ept as vegards
the appellant, Purna Chunder Mustafi, who has compromised with
thie respondents,

Greror J. The sub;eehmattez of d:spute is the - ostate of
Sarbeswar, which is in the possession of the defendants, the three
sons of Lakshmi Das by his first wife. The plantiffs are the
two surviving sops of Lakshmi Das by his seconid wife, together
with their mother as heiress of a third son, decegsed. The
plaintiffs claim 1o be entitled to a moiety of the estate, while

the defendants claim the whole esté.te, and both these elaims are

rested on the terms of Sarbeswar’s Will.
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Mr. Justive Pratt has recapitulated the facts and the terms

Goonoo Daeof the Will, and it is unpecessary for me to vepeat them. The
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learned Subordinate Judge who tried the case has found that,
under the terms of the Will, Lakshmi Das took a vested estate
of inheritance, subject to Taramoni’s life estate and liable to he
divested Ty an adoption which, however, never tock place. At
the hearing of this appeal against that finding, Dr. Ashutosh
Mukerji in the first place contested with much force the view
that the estate conferred on Taramoni was an estate for life.
He eontended that thore isin the Will no gift in express terms
to the widow, and that what the testator contemplated was that
Taramond should have not o life estate, but a widow™s estate, and
he reinforced this contention by reference to the power of adoption
eonferred on her. . He therefore argued that the testator’s
entive estato wag taken by the widow,and that there was no
remainder, which could vest during her life-time in the ‘subsequent
legatees. Tn support of this view he quoted a passage from
Mayne's Hinde Law, 6th Edifion, page 795, wheve it iz pointed
out that it is incorrect to speak of a widow's estate as being
one for life. “The Hindn Law,” says Mayne, “‘knows nothing
of estates for life, orin fail or in fee. It measures estates not by
dureation, but by wse.” Again, at page 818, the same authority lays
down :—* The nafure of a woman's estate mnst, as already stated,
be described by the restm(*tmm which are placed upon it,and not by
terms of duration. It is not, in any sense, an estate held in trust
for reversioners within the limits imposed uporn her: the female
holder has the most absolute power of enjoyment. She is account.-
able to no one, wnd fully represents the estate ; and so long as she
is alive, no one has sny vested interest in the succession.” The
-conclusion to which Dr. Mukerji invited us to come on the above .
authority was that as no one had a vested interest in ‘c'he.esta;te
till Taramoni’s death, no one could take, who was not &Iwe at that
date. On this view Lekshmi Das would be excluded, and the
plaintifis could not take as his heirs.

The first chservation that I have to make on this line of reason-
ing 8 that; if the estate conferred on Taramoni was & widow's’
estate, there conld be no gift in succession to her ;for, a3 Mr. Mayne
points out ina sentence following the passage above quoted from:
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page 795 of his work, “the distinctive feature of the (widow’s) oz
estate is that at her death it reverts o the heirs of the last male Goonoo Das
owner”” Now theheirs of the last male owner are not the descend- Mo ful
ants of Lakshmi Das, but Radhajibun, Sarbeswar’s brother. If the Oﬁ%ﬁﬁg N
argument addressed to uz by the appellant’s pleader is sound, it Mysrasr.
would follow that neither the plaintiffs nor the defendants are

entitled to Sarbeswar’s property—a presentation of the case that

has hitherto not been made by either party. We pointed out

this result to Dr. Mukerjiin the course of the argument, and his

reply was that, even if the correctness of the deduction he admitted,

it is & sufficient answer to the plaintiff’s claim. Though the
defendants may nob be entitled to Sarbeswar’s property, the

plaintiffs have to prove a valid title before they con recover.

T am, however, unable to adopt the premises on which this argu-
ment is founded. The widow’s estate of which Mr. Mayne treats
iz an estate created by law and not by will. The very fact that
Sarbeswar made a disposition of his property on the determin-
ation of the widow's estate clearly indicates that the estate, -
which Sarbeswar contemplated should be taken by his wife,
- was not a widow’s estate as known to the Hindu law. The words
“my widow being in possession of my properties during her
na’ mal life (abm jiban, i.e., as long as she lives) shall perform
&e.” doin my opinion confer on the widow a life estate, however
close to a Hindu widow's estate in many respects the testator
may have contemplated that this life estate should approximate.

" It was next contended on hbehalf of the appellants that the
plaintiffs are precluded from taking under the Will by reason of
the fact that the beqttest to’ the subsequent legatees was. contingent
on the failure to exercise the power of adop’mon coriferred on the
widow, and that the legacy therefore did not vest till the adop‘omn
became 1mpos~1ble, that is, £ill the daste cf Taramoni’s death. = At
that date Takshmi Das was not alive, and it was therefore argued
that neither Lakshmi Das nor his heirs, as such; conld take on the
widow’s death. Tt is true that the gift to “ Lakshmi Das, his
sons, graundsons, &o.” ﬁndst place in the Will after the suthority
to adopt.  But there is no expression in the Will which makes the
-gift ‘dependent on the failure to exercise the power. On the
contrary, the mode in which the gift is conferred indicates that
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the testator contemplated that the authority would . not be
exerciged. ¢ After the death of my widow my brother’s som, &e,

Me seAxs being in possession of 1oy properties shall perform.” I agree

‘%Mm:
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with the learned Subordinate Judge in thinking that the frue
construction of this provision is that the gift should vest at once
in the subsequent legatees, but be liable to be divested in case a
son should be adopted.

The last question with which I have to deal is whether, by the
ase of the words “my brother’s son, Lakshmi Das Mustafi, and
his sons, grandsons, &e.,” an estate of inheritance was conferred on
Lokshmi Das, or whether these words are to be taken distributively
as conferring & joint estate on Liakshmi Das and his descendants,
This issue, if framed in the technical but coneise language of English

aw,  would be pub thus—are the words *sons, grandsons, &e.”

words of limitation or of purchase P If these words are interpret-

ol as the Subordinate Judge hes interpreted them, in  the

former sense, the pleintiffs are entitled to succeed.  If the words

 are interpreted in the latter sense, then only those of Lakshmi Das

and his descendants, who were alive at the date of the testator’s
death, are entitled to toke, and the defendants will rightfully
repel the plaintiffs, who were persons borm, or represent a person
born, after the death of the testator.

 The form of words now generally used when an estate of
mheritance is conferred by Wi11 is putra pautradi krame, that
s, “sons, grandsons in succession.’ The form used in the pre-
ﬁent willis “ O putra prutradi,” that is, “and sons, grandsons, &e.”
The Subordinate Judge has held that this deviation from the
wgnal form imparts mo difference in mesning. Tn eomldermg
this point we must remember that the Will under discussion was
executed nearly forty years ago. Though the power of making
Wills has long been recognised among Hindus, there can be no
doubt that it was not.so Frecly exercised in former times as ab
pmseni; When Wills were fow and far between, each testator
in making a gift to & man and his heirs would use any expreg-
gion that seemed to repre;,ent his meaning. - Ag the habit of
m&kmg ‘Wills became more general, and as their contents beeame
move  widely known through the grant of plobate or adminis-
tration, those daﬁﬁren‘o expressions. would. tend to erys’calhse into s
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eommon form, and we cannot be swrprised that, even so late as 1s02
forty years ago, this common form was not in general nse. The Gyopoo Das
Subordinate Judge has observed that, if the gitt was to the soms Mostarr
and grandsons as well as to Liakshmi Das, the word * and ” would Sanaz

probably have been inserted between ‘sons’ and ¢ grandsons,” and %f;’;ﬁﬁ
the words ““ &e.” would have been omitted. There is, to my mind,
much force in this comment, and I think there con be no doubt
that the words actuslly used are words of inheritanee, and that
an absolute estate was conferred on Lakshmi Das. I am con-
firmed in this view by the provisions in the subsequent paragraphs,
in which further dispositions of property are made in favour
of the widow and Lokshmi Das without any mention of his sons
and grandsons.
For the reasons above stated, I agree that the appeal fails and
rust be dismissed with costs.
8. € G Appeal dismissed.
PRIVY COUNCIL.
GOXKUL MANDAR. P.O*
» 7 1502
10.
PUDMANUND SINGH. July 9.

[ On appeal from the Higﬁ Court at Fort Willlam in Bengal.}

Z‘emgaf Tenancy At {VIIT of 1885) s.': &, ol. 5——1’enwe—}golde¢~¥-—_Dmiaian of
Revenue Qfficer - in seltlement proceedings under  Chapler. X of the. det
~-Res judicata—Subseguent suif in' Ciwid . Cowrt for efectment— Civil
Provedure Code {dot X of 187’.’) and (Aot XTI v of. 1582) 5, 13,

'The Bengal Terisney Act (VIII of 1885) s 5, cl. B, enacty. that © where the
ares held by o tenant excoeds 100 stzudard : bighas, the tenant shall le presumed
to be  tenure-holder; until the contrary is showm.”

Held (affirming the 3udmmsnt of- the ngh C‘ouri;) that the defendant WY
presumab}y a tenure«holaer within the:section, and that the evidence in the
case (id ‘uot sHow  the eontravy. - The defendant - was consequently Table do
ejectment.

With veference toa eontenhon redied a5 to wheﬁher, a" decision in previcus
proceedmrrs under the. Bengal Tenancy Act, that the defend«mt was a . tenure.

* Present—-Lorp Davey, S15 ANpREW SCOBLE, and 81k AnrEvR Winsow.



