
in relation to the eseeution, discharge or saf-isfactioa, of the decree 1 9 0 3  

within the meaning of s. 24-1 of tlie Code. That is a view whioh ”e I^ m 0 i>bi 
well accords with common sense, and, we tlirak, we should adoi^t ifc. Sibkah 

W e  accordingly set aside the judgm ent of the Uouri below Loli. aieah. 
and send the case haek for trial oa  the merits.

Gosts w ill abide tho result.
Case remandod.

M, N. B.
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S efore Mi\ Justice P ra tt ami M r. Jnsiice Gfeidi.
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S A E A T  C H TJN D E R  M U S T A F I.*

Sindu L m o ~ W iil, com truciionof— Whrds<>fi»het'i(aii,ae~~0 puh-a pauirad i, 
of— Sindti widow's estate— Jistate f o r  life—TniejiHoa 0/  t i e  testafoi-

— Power given to adept, effect of.

A  will contained, aniongsi otiers, the folloiviug directiwiB:— "A fte r  niy death 
my widow, lieing; in possession (or  tin: term of lier uafcnral life  {jahaf jihan) o f my 
properties, s W l perfom  the iiica r  *9eia aiirt otlvev; rites. My widow shall liave 
power to adopt. . . A fter the dejith of my widow, my bi'Other’s son and his 
sons and granftsons, &c* (p jpsKfrodi), being in possession o f in s  properties,
sliall i»rform  tlis Hiaat D t i  fhha.*’  The widow diet! wifcliout acloptiug »ny son. , 

ileW , the 5Vords ‘ op u tm  pm iracli*  ar« eijmvaleat to ^ufra p a u tra ii hrame 
and are words oi; inheritance. The intention o£ tlse testator was to give tlie widow, 
not a Hindu widow’s sstatq but an ovdiiiary life estate. The brother’s son , toolc a 
vested estate of inheritance, sniiject to the widow's life estate, and only Ha-We to bo 
dii’estefl by the widow’ s adoption o f a son. The widow not having adopted any'son, 
the brother’s son too i tho nltinaate estate absolittely, and his sons would inlierit 
•q^aally, though some of thow were not Bom at the time of the testator’s death.

T h e  d e fe E d a n te  appealed to the H igh  Coart.
This appeal arose out o f  an aotion for recoveTy o f posseBsion of 

oertain properties: with imme profits. The ailegation o f tha 
plaintiffs, was that one^Sarbes'war' Mustafl died on *the 18th 
Moyemhet 1863 after executing a will, the material terms o f 
wM&h ran aa fo llow s: ■—

A fter; m y deathjm y. -wido-w (Taramoni), heing in  possession 
fo rth e  term  of her: natural Hfe of all the moyeabl®

• Appeal fnjai Original DecMo Ho. 50 of 1900, against the decree o£ Balni 
Heisangoo Clmnder Bose, Subordinate Judge of Hooghly, dntod th« SStli o f Spptan- 

tovlSW ,'



M02 and immoveaTsle properties w M et I  liaTe, shall perform  t to  Iswar
rites in honouT of the deities'j t a t  slie shall act 

Mps’eak according to tlxe adYiee o l m y bTother’s son, Lakslimi Das Miistafi.
Saea® M y  ■widow shall have power to adopt, iE she gets any son of

SiTST w f  Laishm i Das Mustafi for adoption; she shall be ahle to take repeat­
edly sons in adoption, one after another, each on the demise o f the 
form er: if she does not get the son of Lakshmi Das for adoption, 
then she shall not haTe power to adopt any one else. A fter the 
death of my widow, m y brother’ s son, Lakshmi Das Mustaflf and hi? 
aonSj gxandaona, S;o. {o jmU'a pm fradi), being in possession o f my 
moveable and immoveaHe properties, shall porform the Isivar Deb. 
Seha and the other rites ia  honour of the deities fo r  all times to 
come,”  A t the time o f  Sarbeswar’s death, Lafcshmi Dsia had 
tliree Boto— GurudaB, Piim a, and Uniesh. A fter the death o f hia 
first mfe, Lakshmi Das roam ed for the seeond time and had three 
more genB—Sarat, H em i and Manmatha— by his secoM  wife. M an- 
watlm died in TJeeemlwr 1887. "Imkshmi: Das died.in M ay 1887, and 
Taranion.i di<sd in  January 1892 without adopting any boB'. !Ehe 

- pkm tjffs 111 the present suit were Sarat, Hem, and their mother'as 
I'ieire&s of Maiimatlia, while the three sons of Lakshmi Das by  his 
first wil'e were the defendaiifs. The plaintiffs alleged that, under 
flip ti-niis of the will, Laljtihmi Das obtained a vested interest in 
the e&taie of Sarbeswar subject to Taramoni’s life  estate and liable 
to be divested by Taramoiii’s adoption of a son, which, however, 
never took plac-t\ Theiefore all the sons of Lakshmi Das, who were 
alive at ids death, would bo entitled to inherit the proj>erties of 
Barlieswar in eipa l shares. I t  was also, alleged that the defend- 
Tiots had coliiisively obtained a deed, of g ift  from  Taramoni, 
ac'CciTding to .wliieh they had registered theii' names as full owners 
r i  the properties of Sarbeswar, and that the deed was void, as the 
widow had no power to make the grant. The plaintiffs therefore 
eonght to reeover possession o f a haK-share of the properties w ith : 
meme profits, and to have it declared that the g ift  was void. .The' 
defence, mier aim, was that Taramoni had aeqiiired a H indu  
widow’s estate, and that, so long as she: was alive, no one; eoxild .̂,. 
have a 'refited interest in the sueoession. Therefore none df 

, Ijakshmi’s sons, grandsoM, &e,, who were, n ot alive during the 
lifetim e: of the testator, could inherit, after Taramoni’s death. The ;
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learned Subordinate Judge o f H oogH y, Babu H em angoo Cliaiider i@o3 

Bose, lield that an absolute estate was eonfeixed on Lakslimi
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Q o o e o o  O ais

Das un.der the terms of the will, and aot'ordiagly lie decreed Mustafi- 
the piaiatiff’s suit. Sabai

CltCrN"DEB
Dr. Aihuimh Mukerji ivad Babu Jala Lul Kanjilal for the McsTAFt. 

appellants,
D)\ Rmh Behanj Q!mc and Babu Shctma Prcm nna Mozumdto' 

for the respondents.

'S’&A.'ST J .  This appsal arises ia  a suit h r  the reeoverj of 
property with mesne proflta. The facts are admitted aud the 
ease dependiS upou the eonstruetioii of the will o f Sarbeawar 
Miistafi, dated the 3rd No\'ember, 1863. H e  died ou the 
IfJtii Kovembor, ISfiO, le im iig  a widow (Taramoni), a brother 
iRadhajiban), aiid a deceased brother’s son (Lakahini Das).
A t  the time o f Sarbenvar’s death, Lakshmi had thi’eB sons—
(larada'a. Pum a, and Umesli,— who are the defendanta in. 
this suit. SuKiequeiitly, i-e-, ia  NoTenibor, 186S, Lakglimi 
married a second wife, b y  whom he had three sons— Sarat, H em , 
aud M um m tha'—the last of -vvhom died in Deeamber, 1887.
Lakshmi Das died in M ay, 1887, .'md Tarfimoni in  Janaaiy, 1892.
The plaiiitifi.-i are Sarat, Hem, and their mother as heireas o f 
Kanmatha, while the three sons of Lakshmi by his Jirat Y»’ife ax’e 
the defendants.

It. ajipeaM that Taramoni eseouted a deed o f g ift o f the pro­
perty in  favour of Guru, Purna, and Umesh, and it  is admitted 
that thfs deed is void at her death. . The W ill  first bequeaths 
Sarbeswar’s entire estate to  his widow, for .as'long as she : 
live (/ffi'fliS Then, she iB given power to adopt one after
another any son o f I/akshmi Das, but no other person. Then 
com ® the passage: ■“  A fter the death o f m y m dow , niy brother’s 
son, Lakshm i Das Mustafi and his aons, grandsons, and so forth  
(n£?j)j being in  possegsion o f m y immoveable and moveaHe pro- 
fierties, shall perform the Iswar D ei /SsJa and other rites in  honoiar 
of the deities for all times to cGme,”  Then foEo’S'g a olauae 
regarding Taramoni’s Strid^mn, with, which this: suit is not con­
cerned. The next paragrajih recitw  that there had been a- g ift  
fli ball the testator’s property to Radhajiban bn ee.tarn conditions,



11*02 aud tlutj was eoufirmed, unless Eadhajiban disregarded the atipii- 
OwBoolTis iatiou-Ss wliiek ease the half share wouid go to  Tafam oni and

MrsrAri L a k s h m i  Das, o r ,  as i t  is worded, “ the entire 16 annas pro]3erty
SÂ sAf shall r e m a i n  i n  the possession, o f  Lakshmi Das and i n  the posses-

Sram ?* “ y  Viife.”  Such a contingency has not arisen. Then
f o l l o w  cert-ain legacies payable out of sums due under decrees
of C o u r t .  Then comes a bequest of the balance o f the decret^tl
money, viz., Es. 9,675, -which was to be invested in Q-ovemment 
paper. The material portion reads th u s ; "T h e  rest o f the 
origiaal paper shall remain in m y -wife’s possession during her 
l i f e t i m e ,  a n d  after her demise shall remain in p o B S ^ s i o n  o f  

ItaisliEd Das Mustafi.”

The contention, of the plaintiffs is that, under the terms of 
the will, Lakshnii, obtained a T e s te d  estate o f inheritance subject 
to Taramoni’s life estate, and liable to be diTested, like Tara- 
moni’s, by an. adoption, which, however, never to o k : place. I f  
that be the coTreot consiruetion, the inheritance ■would be shared 
cq iia lij by .nil of L a i  A m i's six sons, and therefore the plain­
tiffs are oatitieii to  recover half the property from  the- defend­
ants, who have taken possession o f the whole. On behalf o f 
the dei'enilaats, who are appellants before us, it is contended 
that Taramoni aequired a H indu widow’s estate a,nd that, so 
long as she was alive, no one could have a vested interest in 
the Bueoession; and that, on Taramoni’s death, none of the class 
described as L aishm i’s sons, grandsons and the rest, could 
inherit, who were not alive at the time of the testator’s dea,th. I, 
need not stop to enquire whether in such a ease the disposition 
would fail as to att of the persons constituting the class, because 
some of the sons are inoapable of taking. That is the 
well-settled rule in England, and was recently applied to 
: the . will o f a H indu  'widov/ by Stanley J . in  the ea,se o f 
Majonwyas D a sm v . Troyl-uhJio MoMmy D a m e {).). I  am saved 
froiE.tiie necessity o f considering whether that rule is always 
applicable in this country, beoailse I  fu lly  agree w ith the": 
Subordinate Judge that the tiltimate estate, which the testator 
intended to confer, was an absolute one upon. Lakshm i Das, and
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t h a t  t l i e  words o putm pautradi are G q i i i v a l e n t  to pHtrn iw z  
pmitnuU Jcrame.'' That this is so is also made manifest from
the context, where twice over Lakshmi Das is associated with McrsTArr
Taramoni in the inheritanoe without any reference to sons Saiiat

or grandsons, I  fiu'ther think that the intention was to  give
Taramoni an ordinary life  estate and not that o f a H indu 
widow. The language employed to express such an intention 
seems to me quite clear and nneqiiiTocal, and I  do not think 
a contrary intention, can be inferred from the mere fact that 
power was given to the widow to adopt a sou and so diTost 
herself o f the estate. This ia not a ease in  which it is contended 
that the testator gave his widow an alasolute estate and which 
raises the question w'hether the intention to give more than the 
ordinary widow’s estate can be deduced. The considerations 
which apply to that class of cases are inapplicaUe here.

I t  is evident that the testator intended that Lakfihmi Das 
ehonld be an object of his b ou n ty ; yet if he gave Taramoni a 
H indu widow’s estate, she would fully  represent the estate andj 
in  that oase, Lakshmi Das, being only a contingent romaiiider man, 
the testator’s intention would be liable to  be defeated by partial 
intestacy. A  construction which m ight lead to such, a result 
ia alwajB to  be avoided, where the terms o f the W ill are open to a 
diflorent eonstruction. L ife  estates to widows are not unknown 
in  this country. Such an eatate was clearly intended and explicitly 
conferred in the present ease.

There is no objection regarding the decree fo r  imsildt, and 
this appeal is accordingly dismissed with costs except as regards 
the appellant, Pum a Ohunder Mustafi, who has eompromised with 
the respondents.:

0EIB® J .  The subjeot-matter o f dispute . -m the estate of.
Sarbeswar, which is in  the possession of the defendants, the three 
som  o f  Lakshmi 3Das b y  his J xst wife. The ylantiffi are tlie 
two surviving sons of L afahou  D a i by Ms second wife, together 
with theii mother as Hen'Oes o f a ,t f c d  son, deceased. 5}he 
plaintife claim to be entitled to a isapiety o f the estate, whilo 
the defendants : claim the whole estate, and both  these olaims are 
rested on the terms o f Sarbeswar’s, W ili.

YOI*, XXIX.J CALCUTTA SERIES. “ 03



l {>02 Mr. Justioe Pialt lias recapitulated the facts and tlie terms 
ttie 'Will, aud it k  lumecessary for me to repeat item . Tke 

M u sta i'i learned Suliordiiiate Judge wko tried the ease lias found that,
SATiA'!! under tlie terras of the "Will, Lakshnai Das too t a Tested estats

of inhoiitanee, suhjeot to Taramoid’a life estate and liable to be 
divested by an adoption. w M ct, however, never took j>laee. A t 
the lieariiig of this appeal against that ixadiag, Dr. Ashutoah 
ik ite r j i  in the flrat place contested with much force the view 
fcliat the estate conferred on Taramoni was an estate for life. 
H e contended that tliore is in th.e W ill  no g ift  in. express terms 
to the %¥id(>w, and that what the testator contemplated was that 
TiiTiunoni should ha.T6 not a life  estate, hut a wido’w’ s estate, and 
ho. reuiforced this con.tention. by referenQe to the power of adoption 
eonferred on 1a.m./ H e  therefore argued that the testator’s 
eiitise fistate waa taken by the widow, and that there was no 
remainder^ which could vest during her life4im e in the 8ubseq.uent 
legiitees. l a  Btippoi't o f this view h e 'q u o te d 'a  passage from  
M ajn e ’s H indu Ijaw, 6tli Edition, page 795, w liw e it is pointed 
oat that it is incorrect to speak o f a widow’s estate as being 
oHi* for life. “ The H m dii Law ,”  says Mayne, “ knows nothing 
of estate.  ̂for life, or in tail or in  fee. It  measures estates not by 
daratiun, but by use.”  Again, at page 818, the same authority lays 
d ow a :— “  The natm-e o f a woman’s estate must, as already stated, 
be described by the re.8trietions which are placed upon it, and not by 
terns of duration. It  is not, ill any sense, an estate held in tnist 
for reversionerfi within the limits imposed upon her: the female 
holder has the most absolute power o f enjoym ent. She is aeeouni- 
able to no one, tind fully represents the estate ; and so lon g  as she 
is alive, no oiie has any vested interest in the succession.”  The 
conclusion to which Dr. Mukerji invited us to  eome on the a bove . 
authority was that as no one had a vested interest in  the estate 
till Taramoni’s death, no one could take, who was not aiii'e at that 
date. Oa this view Lakshmi Das would be excludedi and the 
plaintififl oould not take as his heirs.

The first cbseiTation that I  have to make on this line of reason­
ing is that, il the estate eonferred on Taramoni was a vridow’s 
estate, thsre toiild be no g ift in  sue-cession, toher ; for, as Mr, Maynei 
points m t  ia  a seiiteace following’ the passage above quoted from

THE INiji.-iS LAW EEPOKTS.  ̂ [VOL. XSJX.



page 7 & 0  of Ms work, “ the clistinctive feature of the (-wido-w’ ij) 1002 

estate is that at her death it reYerts to the heirs o f the last male gooeoo  D as  

owner.”  N ow  the heirs of the last male owner are not the descend- JSIustaei 
ants of Latsh iai Pasj hut Eadhajibun, Sarheswar’s brother. I£ the 
a rg u m en t addressed to us b y  the appellant’s pleader is sound, i t  Mfstai?!. 
wokH follow  that neither the plaintiffs nor the defendants ai'e 
entitled to Sax’beswar’s property— a presentation o f the case that 
has hitherto not been made b y  either party. W e  pointed out 
this result to Dr. M ukerjiin  the course o f the argument, and his 
reply was that, even if  the correctness o f the deduction be admitted, 
it is a Bufiicient answer to the plaintiff’a olaiin. Though the 
defendants m ay not be entitled to Sarbaswar’s property, the 
plaintiffa haTe to prove a v d id  title before they can recover.

I  a m ,  however, unable to adopt the premises on which this argu­
ment is founded. The w idow ’s estate of which Mr. M ayne treats 
is an estate created by  law  and not by  w'ill. The very fact that 
Sarbeswar made a disposition of his property on the determ in­
ation of the w idow ’s estate clearly indicates that the estate, 
which Sarbeswar contemplated should be takea. b y  M b wife,
-was not a widow’ s estate as known to the H indu law. The words 
“ m y widow being in possession o f m y  properties during her 
natural life  ( f a i a i  j i h a n ,  i . e . ,  as long as she Kves) shall perform  
&o.”  do in m y opinion confer on the widow a life  estate, however 
close to  a H indu widow ’s estate in  many respects the testator 
may have contemplated that this Mfe estate should appxosimate.

I t  was next contended on behalf o f the appellants that the 
p la in tife  are precluded from  taking under the W ill  *by reason o f 
the fact that the bequest to the subsequent legatees was isontingent 
on the failure to eiercise the power o f adoption coriferred on the 
widow, and thiit the legacy therefore did not vest till the adoption 
became impossible, that is, till the date c f  . Taramoni’s death. A t  
that date Itakshmi Bas was not alive, and it was therefore a rg u ed . 
that neither takshm i Das n or  Ms heirs, as such, could, take on the 
widow ’s death. I t  is true that the g ift  to *‘ Lakshmi Das, his 
sons, grandsons, &c.”  fl.ii.ds place in  the W ill after the 'authority 
to adopt. B u t there is no expression in  the W ill  wM ch makes the 
gift, dependerit on the failure to  exercise the power. On the 
eontrary, the mode in  wMch the g ift  is conferred indicates that
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tke testator eonteuipiated that the  autliority w ou ld , uot be 
'cKteo^DAl Gsereised. “  A fter tiie death of m y widoT^ my brother’s sou, &e., 

being in possession o f  m y  properties shall periorns.”  I  agree 
with the learned Suboxdiaate Judge in thinking that the true 
fionstruotion of tHs proTiaion is that the g ift should Test at once 
in the sutequeut legatees, htit be liable to be diTested in ease a 
SOB. should be adopted.

The last question m th  which I  have to deal is whether, b y  the 
m e o f  the words “ m y brother’s son, Lakshmi Das Mustafi, and 
his sons, grandaona, &c.,”  an estate of inheritance was conferred on 
Tifi,fahmi D bb, or whether these words are to be ta ten  distributively 
as conferring a join t estate on Lakshmi Das and his descendants. 
TMfs issxie,if framed in the teehnieal butoonoise language of English 
-law, -would be put thas— are the words “ sona, grandsons, &o,”  
words of iimifction. or o f parchase? I f  these words are interpret­
ed aa the Subordinate Judge has interpreted them, in the 
former sense, the plaintiifs are entitled to sueeeed. I f  the .words 
are interpreted in the latter sense, then only those of Lakshmi Daa 
and Ms descendants, who were alive at the date of the testator’s 
death, are entitled to take, and the defendants w ill rightfully 
repel the plaintiffs, who were persons born, or represent a person 
boni, after the death of the testator.

Tlxe form of words now generally naed when an estate of 
inheritance is conferred by  W ill is puff a pm h'adi krame, that 
is, “ sons, grandsons in sucoession.”  The form  tised in the pye- 
Bent willis ‘ ‘ 0  that ia, “  and sons, grandsons, &,g.”
The Sutadinate Judge has held that this deviation from  the 
usual form  imparts no diflerenee in  meaning. In  eonsidering 
this point we must remember that the W ill under discussion was 
exeottted nearly forty  years ago, Tho\xgh the power of making 
WiIIb has lon g  been recognised am ong H indus, there can be no 
doubt that it was not. so freely exercised in form er times as at 
p̂ ’e3ent- W hen W ills  were few  and far between, each testa,tor 
in  making a g ift to a man and his heirs would use any expres­
sion thaC seemed to represent his meaning. A ? the habit of 
Tnftkirig WillB became more general, and as their contents became 
m o »  . -^dely known through the grant of probate or'adm inis- 
teatitsa, th«Q  different. esj)re3sions; woald tend to crystallise into a
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eommon form , and we eannot be surpiised tkat, evea so late as ieo2 

forty  jeai-s ago, this eonm on form  was not in. general use. The 
Subordiaate Judge lias obserYed tliat, if  the gift was to the sons 
and grandsons as well a s  to  Lakskmi Das, the word “  and ”  would 
probably have been inserted between ‘ sons ’ and ‘ grandsons,’ and 
the words “  &e.”  would have been omitted. There is, to m y mind, 
much, force in tliis comment, and I  think there can be no doubt 
that the words actually used are words of inheritance, and that 
an absolute estate was conferred on Lakshmi Das. I  am con­
firmed in  this view by  the proTisions in  the subsequent paragraphs, 
in  which further dispositions o f property are made in faToux* 
o f the widow and Xiatehmi Das without any mention o f his sons 
and grandsoiB.

F or the reasons above stated, I  agree that the appeal fails and 
must be dismissed with costs.

s. C, Q. AppeM dm nm ed.

PK IYT COUHCIL.

G O K U L  M A N D A R .
■p.

P U D M A K U N D  S IN G H .

[_Un appeal from  the H ig h  Oourt at P ort W illiam  in  B engal.]

Ssitgat Tem noy A e t  ( V I I I  o f  1885) s., 5, cl, B— Fenwe'Twlder— B eoitim  o f  
MeveuuB Officer in settlement prooee4ings •andmr; O M f ter X  o f  tM  A e t  
~~S.es. judieata-^Buhsequent m U  : Cim l, Gom-t f o r  ejeotment—^Omil 
Froaedure Code (A o t  X a f  l877) anS (A o i ± I F  o f  XSaSj k  13.

The Beixgal TeiiEUicy A ct (V I lI  o f 188S) s. 6j cl. 5, enacts that “  wlieie the 
area, held Jjy a teimnt exceeds 100 stod a rd  bighas, the tenant shall lie preanmcd 
to be a tenuro-halte, iintil the coxifa:aiy is shown.”

Held (affli'Hiing the judgmoiit o f the H ^ h  Court) that the flefendaiit: was 
presEoiaWy a teimie-hoidei' within the Eeotion, and: that the evidence in the 
case did not show the contraiy. The detodan t was conssqueatlj UaWe to 
Bjectment.

W ith  refwenee bf a contention, laisied as to whether,: a deoiaion ^  previous 
proceedings ■ tinder the; Bengal Tenancy A ct, that the defendant was a tarniPe-

P.O.* 
1902 

Juna 10. 
July it.

*  l---I<OKi):PArE¥, S ib  A ndbew  SooEiB, and SjE A bth tjb  W u .soh .


