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acts of misfeasauce by the Divectors, and momeys lost through
the neglect of the Divectors to enforce payment of the . subzerip-
tion 3 in short, he treats the Dlirectors as lable en masse for all
sets of noufeasance as well as misfeasance causing loss to the
Company. This, in our opinion, he is not entitled fo do under
s. 214, We think, therefore, that the appeal must be allowed
and the order et aside; but the learned Judge is not debarred
from making an order under that section aguinst the particular
Divector or Directors for the repayment of the particular sums
which he or they wmay be found to have misappropriated,
mizapplied, retained, or become accountable for.

Appeal allowed.

Befare ¥r. Justice Ghose and Mr. Justics Geidt,
RAHIMUDDI SIRKAR-

.

LOLL MEAH.*

el Procedure Code (deof XTIV of 1882) s 244 {el. e), 278, 230, 233——-
Suit— Decree-5 Parfies fo the swit,” meaning of— Cloim o atiached property.
When s suit s digmissed against ome of the parties, but decreed against
the rewt, the foriner is mob & party to the suit in relation fo the execution, discharge
nr stisfaction of the deeree within the meaning of 8. 244 of the Code of Civil
Procedure,

Tur plaintifi, Mahomed Rabimuddi Sirkar, appealed to the
High Couxt. *

The plaiatiff had sued the derendant No. 4 and her minor
children, the defendants Nos. 1o 3, for recovery of a certain
sum of money due on a bond. The suit was decreed against
‘the defendant No. 4, but was dismissed against the minor de—
fendants, Nos. 1 to 3. Inexecution of the decree obtained, the
plaintiff attached a share of & faluq as belonging to the defendant
No, 4. The defendants Nos. 1 to 3 objected to the attachment

% Appeal frém Appellate Decres No. 112 of 1809, againet the decrse of  Baby
Mabi Lad Haldar, Additionsl Suberdivate Judge of Tipperah, dated the 13th of

November 1898, raversing the decree of Babn Jagat Chandrs Dass, Muisiff of
Fipperak, dated the 18th of July 1898.
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claiming the attached property as belonging to them and not io
their mother, the defendant No. 4. Their objection was allowed,
and the plaintiff appealed from the order allowing the ohjection.
The appeal was dismissed on the ground that no appeal lay again.t
the order, asit was passed on a claim preferred under s. 278
of the Civil Procedure Code.
The plaintiff then instituted the present suit for a declaration
thit the attached property was Hable in execution of his decree,
s helonging to defendant No. 4. The minor defendants plead-
ed, fnfer alie, thet s. 244 of the Civil Procedure Code was a

bar to the present suit.
The first Court decreed the suit. Thereupon the defendants
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appealed to the Subordinate Judge, who, without going into the

merits of the case, dismissed thesuit on the preliminary ground
that under s 244 of the Civil TIrocedure Code no separate
suit Iay. The plaintiff appealed to the High Court.

Monlavi Z. R. Zuhid (for Moulwsi Siraj-ul Tslam), for the
appellant.

Babus Basant Eumar Bose and dkhoy Kumar  Banerjee, for
the respondents.

Graose axo Geipr FF. The question raised in this case is
whether the action of the plaintiff is bavred by the provisions of
8. 244 of the Code of Oivil Procedure.

It appears that the plaintiff had brought a suit against the
defendants Nos. 1 to 3, a8 also against defendant No. - 4, for the
recovery of & eertam sum of money. The suit was deiresd
against the defendant No. 4, but dismisied against the other
defendants.. In execution of that decree, a certain property was
attached by the plaintiff, the decree-holder, ag belonging “to
defendant No. 4, whereupon an objection was preferred by and
ont behalf of the defenda.nts Nos. 1 to 8, upon the ground that the
property belonged to them. The ohjection was allowed - by the

exemztmg Court. Agamsﬁ that order, -an a.ppea,l was preferred-

by ‘tho plaintiff; but the Appeﬂate Oourt held that the order

made by the lower Cotrt being an order -under . 278 of the

Code of Civil Pmeedure, no appeal lay to the higher Oourt, and
50
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accordingly it was dismissed. Thereupon, the present suit was

e hipgughit to have it declared that the property in question belonged

“in mm, Dkl
SIREAR
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not to defendants Nos. 1 to 8, but to defendant No. 4, and it was
in this snit that the plea was raised by the defendants that it was

barred by the provisions of 8. 244 of the Code of Civil
Provedure.

The Suvhordinate Judge, in reversing the judgment of the
Court of first instance, relied upon the case of Punchanun Bundo-
pudhyav. Rabia Bibi (1), being of opinion that the defendants Nos. 1
to 3 being parties to the suit previcusly brought by the plaintiff,
the question now raised between the plaintiff on the one band and
the seid defendants on the other, should have been decided under
8 244 of the Code, and therefore no separate suit would lie.
Az to the case of Punchanun Bundopadhya, referred to by the
Subordinate Judge, all we need say is that it has very little bearing
upon the question we have to decide in the present case. There is,
Lowever, & very recent decision of this Court in the case of Ram
Prosad Pandey v. Jugainath Ban Marward (2), which is diveetly in
point, and this case seems to be well supported by, among others
the case of Komesforar Pershad v. Bun Bohadur Singh (8) and also
by the case of Halka Prusad v. Busant Ram (4). And what has
been held in the case of Ram Prosad Pandey isthat, when an
sction i dismissed against one of the defendants, but decreed
against the others, he should not be considered as a party to
the suit within the meaning of el. {¢) of 5. 244 of the Code of
Civil Procedure; that his objection to the attachment of any
property cleimed to be his own would fall under ss. 278
and 280 of the Code, and not under s. 244, and that his
remedy against any order passed against him wonld be by & regular
suit under s 283 of the Code. The words of ol (¢) of
5. 244 mmy perhaps be read as supporting the view a,dopted
by the Subordinate Judge; but we think that s more lzbera,l
construction than the restrietive construction that has beenput upon
those words ought to be put upon them ; and we think that, whena
suit is ¢iamissed against one of the parties, but decreed against
the rest, that party could not be regarded as a party to the suit

{13 (1890} 1. T R. 17 Cales 711 {8) :(1886) 1. L, R. 12 Calc. 458.
2y (10 e oW, N, 10 (4).(1001) 1, L. R. 28 ALl 846 -



VOL, $XIX] CALCUTTA SERIES.

in relation to the execution, discharge or satisfaction of the decree

699
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within the meaning of s. 244 of the Code. That is & view which %, reoons

well aecords with eommon sense, and, we think, we should adopt it.

Sum.m

We accordingly set aside the judgment of the Court below LGLL MMH

and send the case back for trial on the merits.

Gusts will abide the result.
Clase remanded.
M. N. R.

Before My, Justive Pratt and Mr. Justice Geidé.
GOOROO DAS MUSTAFI

v.

SARAT CHUNDER MUSTAYL*

Hindu Law—Will, construction of—Words of inkeritance—0 pulra pauiradi,
meaning of— Hindu widow's estote—Estate for life—~Intention of the testator
wPower given lo adopt, effect of.

A will contained, smongst others, the following directions:— After my death
my widow, heing in possession for the term of her nabural life (jedat fiban) of my
properties, shall perform the Zowar Seba and other rites. My widow shall have
power to- adopt. . .« . AFter the denth of my widow, my brother’s son and his
sons - and grandsons, &o. {o putra paufradi), being in possession of my properties,
shall perform the Iswar Deb Seba.”  The widow died without adopting any son.

Held, the words ‘o pufra pawtradi’ aré equivalent to putra pautradi krame
and are words of inheritance. The intention of the testator was fo give the widow,
not » Hindn widow's estate bub an ordinary life estate. The buother’s son took sz
vested estate of inheritance, wbject to the widow’s life estate, and only Hable to bo
divested by the widow’s adoption of ason. The widow not having adopted any son;
the hrother’s son took the ultimate estate ahsolutely, and his sons would inberit
equally, though some of them weve not Horn at the tine of the testator’s death. -

Trr defendants appealed to the Hwh Court.

This appeal arose out of an action for recovery of possession of
oertain properties with mesne profits. The allegation of the
plaintiffs was that oneBarbeswar Mustafi died on the 13th
November 1863 after executing o will, the material terms of
which ran as follows: —

“After my deathjmy widow (Taramoni), being in possession
for the term of her mnatural life (fabat jiban) of all the moveable

# Appeal from Origingl Decree No. 50 of 1900, .sgainst the decree of Babu
Hemangoo Chunder Bose, Subordinate Judge of Hooghly, dated the 25th of Septem-
ber; 1899,

1902
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