
i i K ) 2  a c t e  o £  m i s t e i i s a u c H  b y  t l i e  D i r e o t o i - s ,  a n d  m o a e y s  l o s t  t l u - o u g k

" * ~ ^ " j T n p  n e g l e e t  o f  t h e  D i r e c t o i ' s  t o  e n f o r c e  p a j m e n t  o f  t l i e  s u b s c r i p -

N . u s m s  t i o n , ;  i n  s i i o r t ,  l i e  t r e a t s  t l i e  D i r e c t o r s  a s  l i a b l e  m « s s e  f o r  a l l

r ,  a c t s  o f  i i o i i f e a B a n c e  a s  w e l l  a s  m i s f e a a a n e e  c a i i s i B g  l o s s  to t J i e

G u s w T m i !  C o i n p a i i y .  T l i i s ,  i n  o u r  o p i n i o n ,  l i e  is n o t  e n t i t l e d  to d o  u a d e r

8.  2 1 4 .  W e  t l i i i i k ,  t h e r e f o r e ,  that the a p p e a l  m u s t  h e  a l l o w e d

a n d  t i e  o r d e r  t e t  a s i d e ;  b u t  t h e  l e a r n e d  J u d g e  i s  n o t  d e b a r r e d  

f r o ' H i  m a k i n g  a n  o r d e r  u n d e r  that s e c t i o n  a g a i u s t  t h e  p a r t i c u l a r  

X ^ i t o c t o p  o r  D i r e c t o r s  f o r  t h e  r e p a y m e n t  o f  t h e  particular s u m s  

w h i c h  h e  o r  t h e y  t a a y  b e  f o u n d  t o  h a r e  m i s a p p r o p r i a t e d ,  

m i s a p p l i f i d ,  r e t a i n o d ,  o r  b e o o m e  a c e o t i n t a b l e  f o r .

Appeal alhxced.

B. B. B.
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Bfjm'e Vr, Jmties OTitueand Mr, JmHes- Q-Hdf,

E A H IM U D D I S IR K A R  ■
Ma$ 22. '

LO LL M EAH .*

f i n l  J‘ro’'fihire Code {dct X I V  of ISSS) w. 244 {al. c), 273, 2S0, 2^3— _ 
SuU— Denree—“ Pmrfiet to the meaning of—‘ Claim to attmehed property.

When a  suit is difmiissuil against one o j tlis parties, but decreed agaiust 
tise re«t, tfcie fanner is iwi: a party io the suit in relation to tha exeentioiij diaeharge 
or iMiti»fa,etimi o£ the decree within the meaning o f s. 244 o f the C «le of Ciril
Pri>ced.ttre.

T he plaintiff, Mahomed Rahimuddi Sirkar, appealed to the
H i g h  C o u r t . .  ”

Thp plaiatifi had sued the detendant N o. 4 and her .minor 
f-hildren, the defendants Nob. 1 to 3, for recovery of a certain 
Bum of money due on a bond. The suit was deoreBd againai 
the defendant No. 4, but was diBinisged against the m iiior de
fendants, N o5. 1 to 3. In  execution o f the decree.obtained, the 
plaintiff attached a share of a talaq as belonging to the defendaiit 
No, 4. The defendants Nos. I  to 3 objected to the attachment

* AppM lfrom  Becre® Nu. 112 of 1899, against tlie itecree o£ ,Babij:
Ma^ ted Hald&r, A,ciiiilioa»l Subortoate judge of Tippflcali, dated the tSth o£ 
H or««li«r I W ,  raifewijtg: ttie ttecree oi Balju, P u iw iS  of.
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1902daim ing tEe attaclied property as belonging io tliem and not to 
their raother, ilie defendant N o. 4. Tlieix objection was allowed, 
and the plaintiff appealed from  tlie order allowing the objection. Sibkab 
T he appeal web dismissed on the ground that no appeal lay  against Lom, Meah. 
the order, as it was passed on a claim preferred nnder s. 278 
o f the Civil Procedure Code.

The plaintiff then instituted the present suit for a declaration 
that the attached property was liable in execution of his decree, 
as belonging io  defendant N o. 4. The minor defendants plead
ed, M cr alia, that s. 244 o f the Oiyil Procedure Code 'W'as a 
bar to the present salt.

The iii’st Oonrt decreed the suit. Thereitpoii the defendants 
a p p e a l e d  to the Subordinate Judge, who, without going  into the 
merite o f tho case, dismissed the suit on the preliminary ground 
that under B. 244 o f the Civil Procedure Code no seimrate 
suit lay. The plaintiff appealed to the H ig h  Coui-t.

Mmilmi Z . R . Z 'M d  (for Moulmi 8imJ-ul M m n), for the 
appeUant.

Babm Bamnt Ejumar Bone. m A Akkoi/Kwnar Banerjee, for 
the respondents.

G h o s b  awb G -bsbt JJ. The question raised in this ease is 
whether the action of the plaintiff is barred by the provisions of 
s. 244 of the Gode o f OiTil Procedure.

I t  appears that the plaintiff had brought a suit ^againat the 
defendants Nos, 1 to 3,. as also against defendant N o. ■ 4  ̂ for the 
recovery o f a certain sum o f m oney. The smt -wp.3 decreed 
against the defendant H o. 4, but disjaissed against iiie other 
defendants. In  execution o f that decree, a certain property was 
attached b y  the plaintiff, the deexee-holder,; as M o n g in g ; -to 
defendant N o. 4, whereupon an objeGtion was preferred b y  and 
on behalf o f th«5 defendants Nos. 1 to 3, upon the grdond that the 
property belonged to  them. The objection was: allowed hy the 
exeoutirig Court. Against that.oxder, an appeal was preferred 
by  tho :p la in ti€ ; but the Appellate Court held that , the order 
made by the Iowot Court being, a n . order under e- 278 of . the 
Code o f Civil Prooedxire, no appeal^ lay - to the higher Coujrt, , ,and.

.̂ ■50,
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I'M aecordinglj it was diaiixissed. Tlieieuponj the present suit was 
—■ brougiit to liave it declared tliat tlae property in  q^uestioa belonged

‘ aot to defendants Nos. 1 to 3, tu t to defendant N o. 4, and it was
Ij-iLi BIeui xaised by the defendanta that it was

ban-ed by the provisions of s. 2 i4  oi the Code of Ci-ril 
Procedure.

The Subordinate Judge, in reversing the judgm ent of the
Court of first instance, relied upon the case of Pumhamm Bundo- 
fudkya V, Bahia M bi (I ), being o f opinion that the defendants N os. 1 
to 3 being paities to the suit previously brought,l)y the plaintiff, 
the q^aestion no'vf raised between the plaintiff on the one hand and 
the said defendants on the other, should have been decided under 
8. 244 of the Oode, and therefore no sepai-ate suit w ould lie. 
A s  to the case of Pimthamn Bimdopadkya,, referred to b y  the 
Babordiaate Judge, all wemeed » y  that it has very little bearing 
tipon the question ire have ta decide in the present case. There is, 
howeverj a very recent decision, o f this Court in the case of Bam  
'Pnm d Pamk^  v. Jafjimnath Mam Marwm'i (2), which is direotly in  
point, and this ease seems to be well supported by, am ong othex'S 
the case of Iiamsfiwur Fcrsiaciv. Bun B a /m h r SmgA (S) and also 
by the case of JTa/A-a Prm ad  v. Bamnt Bimi (4). A nd  what has 
been held in the case o f Mam Prosmi Pandey is that, when an 
action is dismissed against one o f the defendants, but decreed 
against the others, he should not be considered as a party to
the suit within the meaning of cl. ((;) o f s. 244 o f the Code o f
Civil Prooailure; that hia objection to the attachment o f any 
property claimed to be Ms own would fa ll tinder s8. 278 ; 
and 280 of the Code, and not under s. 244, and that his 
remedy against any order passed against him would be h y  a regular 
suit under s. 283 of the Oode. The words of ol. (c) o f  
s. 244 may perhaps be read as supporting the view adopted 
by the Subordinate Judge; but we think that a, more liberal 
oonstruetiontlxan the restrictive Gonstrnction that has b e w  put upoii 
those woEdB OEght to be put upon th em ; and we think that, when a 
suit is ^iaroisfied against on© o f the parties, but decreed; against 
the rest, that party could not be regarded as a party to the suit

(1 ) 0:890) I . L .  R . 1 ? CflSc.?1 1 . (a):(1886) I .  L . B . 12 Calc. 4S8.
(a): CMOll 6 Ci W. N, W. (i)  X10O1) L L . E. S3 All. 346i.



in relation to the eseeution, discharge or saf-isfactioa, of the decree 1 9 0 3  

within the meaning of s. 24-1 of tlie Code. That is a view whioh ”e I^ m 0 i>bi 
well accords with common sense, and, we tlirak, we should adoi^t ifc. Sibkah 

W e  accordingly set aside the judgm ent of the Uouri below Loli. aieah. 
and send the case haek for trial oa  the merits.

Gosts w ill abide tho result.
Case remandod.

M, N. B.
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S efore Mi\ Justice P ra tt ami M r. Jnsiice Gfeidi.

G OO EO O D A S  M U S T A F I
Maff 7.

S A E A T  C H TJN D E R  M U S T A F I.*

Sindu L m o ~ W iil, com truciionof— Whrds<>fi»het'i(aii,ae~~0 puh-a pauirad i, 
of— Sindti widow's estate— Jistate f o r  life—TniejiHoa 0/  t i e  testafoi-

— Power given to adept, effect of.

A  will contained, aniongsi otiers, the folloiviug directiwiB:— "A fte r  niy death 
my widow, lieing; in possession (or  tin: term of lier uafcnral life  {jahaf jihan) o f my 
properties, s W l perfom  the iiica r  *9eia aiirt otlvev; rites. My widow shall liave 
power to adopt. . . A fter the dejith of my widow, my bi'Other’s son and his 
sons and granftsons, &c* (p jpsKfrodi), being in possession o f in s  properties,
sliall i»rform  tlis Hiaat D t i  fhha.*’  The widow diet! wifcliout acloptiug »ny son. , 

ileW , the 5Vords ‘ op u tm  pm iracli*  ar« eijmvaleat to ^ufra p a u tra ii hrame 
and are words oi; inheritance. The intention o£ tlse testator was to give tlie widow, 
not a Hindu widow’s sstatq but an ovdiiiary life estate. The brother’s son , toolc a 
vested estate of inheritance, sniiject to the widow's life estate, and only Ha-We to bo 
dii’estefl by the widow’ s adoption o f a son. The widow not having adopted any'son, 
the brother’s son too i tho nltinaate estate absolittely, and his sons would inlierit 
•q^aally, though some of thow were not Bom at the time of the testator’s death.

T h e  d e fe E d a n te  appealed to the H igh  Coart.
This appeal arose out o f  an aotion for recoveTy o f posseBsion of 

oertain properties: with imme profits. The ailegation o f tha 
plaintiffs, was that one^Sarbes'war' Mustafl died on *the 18th 
Moyemhet 1863 after executing a will, the material terms o f 
wM&h ran aa fo llow s: ■—

A fter; m y deathjm y. -wido-w (Taramoni), heing in  possession 
fo rth e  term  of her: natural Hfe of all the moyeabl®

• Appeal fnjai Original DecMo Ho. 50 of 1900, against the decree o£ Balni 
Heisangoo Clmnder Bose, Subordinate Judge of Hooghly, dntod th« SStli o f Spptan- 

tovlSW ,'


