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Feb. 12,

THE INDIAN LAW REPORTS. [VOL. XXIX.

FULL BENCH.

Before Sir Francis W. Maclean, K.C.LE., Chief’ Justice, Mr. Justice Prinsep,
Mr. Justice Banerjee, Mr. Justice Amzer 41i and Mr. Jusiice Rampini,

MATANGINI DEBI*
lp

MOXRURA BIBI.

LZandlord and Tenant~—Bengal Tenancy Act (VILI of 1885), ss. 67,74, 178 (¢)
(), 179—Rate of interest—Permanent tenure—Interpretation of statute.

Held, by the majority of the Full Bench (Amuer Arr J. dissenting) that
5. 67 of the Bengal Tenancy Act does not control the provisions of s 170
of that Act, and that therefore a contract for the payment of interest on
arrears of rent, entered into by alandlord and a permanent tenure-holder mmder
bim, is enforceable by law, although it may comtravene the provisions of s, 67

~ of the Bengal Tenanty Act. ‘ . :

Besante Kemair Boy Chowdlry v. Promotha Nath Bhultacharjee (1) overrled.

Tur defendants Matangini Debi and others appealed to the
High Court.

The plaintiffs sued the defendants for arvears of rent due on
account of a permanent tenure, and claimed interest at the rate of
Rs. 3-2 per cent. per month, in accordance with the terms
of a kabuliat executed by thé defendants in January 1898.
The Munsif gave a partial decree, awarding intevest at 12
per cent. per annum only, as laid down in s. 67 of the Bengal
Tenancy Act. On appeal by the plaintiffs, the Distriet Judge
awarded interest at the stipulated rate, holding that s. 179 of
the Bengal Tenaney Act overrides the general provisions res
garding interest laid down in ss. 67 and 178 of the Act.

The appeal originally came on for hearing before Rampin:
and Prarr JJ., who referred it to the TFull Bemch with the
following opinion t—

In this case the question is whether the plaintiff is entitled to
inferest &n arrears of remt. at the rate specified in the - fara
% Reference to the Full Bench in Appeal’, £rom - Appellate Decree’ No, 2562

of 1808, _
(1). (1898), 1. T. R, 26 Cale. 130;
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kabulint executed in his favour by the defendant, viz., Rs. 8-2
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per month, or whether he is restricted to the rate of 12 per cent. yr, 1 vam:

per annum, allowed by s. 67 of the Tenancy Act. The lease
is a permanent mocurari lease, and it is contended on behalf of
the plaintiff that s. 179 of the Tenancy Act renders the provisions
of s. 67 inapplicable to such leases. The Judge in the Court
below has held, on the authority of the case of Atulya Churn
Bose v. Tulsi Das Sarkar (1), that the plaintiff is entitled to the
rate contracted for with him by the defendant. The ruling in
this case fully supports the view held by him. On the other
hand, it is urged by the learned pleader for the appellant that this
case is in conflict with that of Basanta Kumar Roy Chowdhry v.
Promotha Nath Bhuttacharjee (2), in which it has been laid down
that a contract by a tenant holding under a permanent mocurari
lease to pay interest on arrears at a higher rate than 12 per cent,
per annum is not enforceable in law. The rulings in the two cases
are in direct conflict. 'We are therefore bound to refer this case
to & Full Bench, which we accordingly do.

‘We may add that we are of opinion that the ruling in the case
of Atulya Churn Bose v. Tulsi Das Sarkar (1) is correct. One
of the members of this Bench was a party to the decision in
Basanta Kumar Chowdhry v. Promotha Nath Bhuttacharjee (2),
but he concurs in the opinion that that case was not rightly
decided.

We are fortified in the view we take of the question at issue
by the ruling in the case of Kidshna Chandra Sen v. Sushile
Soondury Dassee (3), which, though not directly in point, yet
lays down that the provisions of s. 74 do not control s. 179, but
the contrary.

The questions we propound for the decision of the Full Bench

are-—

First—Whether the plaintiff in this case is entitled to interest
at the rate specified in the kabuliat executed by the defemdant, or

(1) (1895) 2 C. W. N. 543. (2) (1898) 1. L. R. 26 Calc. 130.
(3) (1899) L. L. R. 26 Cale. 611.
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1601 whether 8. 67 of the Tenancy Act controls the provisions of s. 179

Mamayarv: OF the same Act; and

Deas Second—Whether the case of Basanta RKumar Roy Chowdhry
Moﬁiilx"m v. Promotha Neth Bhuttacharjee (1) has been rightly decided.

Dr. Rashbehary Ghose and Babu Nuliniranjen Chatterjee for
the appellants.

. P. O Kinealy and Moulavis Siraj-ul-Islam and Mustafa
XKhan for the respondents.

Blacxeaw €. J. If it had not been for the view entertained

by my learned colleague, I should have thought that this was a
reasonably clear case. The question submitted to us is whether
the plaintiff in this case is entitled to interest at the rate specified

- in the kabuliat executed by the defendant, or whether s. 67 of the.
" Bengal Tenaney Act controls the provisions of 8. 179 of the same
Act. Construing the Act by the ordinary rules of construction
applicable to statutory enactments, the case does not to my mind
present any real difficulty. 8. 67 is general: s. 179 is particular

- and specific, and by it the Legislature has thought fit to make

gpeclal provision in relation to permanent tenures in pelmunenﬂy—
settled areas.

The location of s. 179 is not without some importance in
relation to the question we are now diseussing; for it comes
after ‘8. 67 and after clause (%) of sub-section 3 of s 178,
and the section says: “Nothing in this Act”—I pause there
for a moment fo point omt that “nothing in this Act” must
cover the provisions of s. 67—“shall be deemed to prevent
the proprietor or holder of a permanent tenure in a permanently-
settled area from granting a permanent mocureri lease on any
terms that may be agreed on between himself and his fenant.”
The language is clear and precise: why are we not to give its
ordinary meaning toit? T can find mo good reason nor have
I heard any valid argument against our so doing. The
provisions in the case before us asto payment of interest is,
speakmg with all respeef'. to the view taken by the learned Judges

(1) (1898) L Li, R. 26 Cale. 180,
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who decided the case of Basanta Kumar Roy Chowdhry v.
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Promotha Nath Bhuttacharjee (1), undoubtedly a term agreed Marawarn:

upon between the landlord and his tenant, and I am quite
unable to accept the subtle but unconvincing reasoning as to
what the expression “term” means, as suggested in the last-
mentioned case. To my mind if we were to accept the view
laid down in that case, and from. which view, it is not unimpor-
tant to mention, that one of the learned Judges has already
resiled, we might just as well strike s. 179 out of the Act.

The language of the section is plain and clear, and there
is nothing in any other part of the Aect to warrant us in qualify-
ing it, or putting a construction upon it which the words, read
in their ordinary acceptation, do not bear.

The question ought to be answered by saying that the plaintiff
is entitled to the interest specified in the kaduliat; that s.
67 does not control the provisions of s. 179; and that the
case of Basanta Kumar Roy Choudlry v. Promotha Nath Bhutta-
charjee (1) has not been rightly decided.

The result is that the appeal must be dismissed with costs,
including the costs of this reference.

Prixsep J. The question submitted to the Full Bench in
this case is whether, in granting a permanent lease, within the
terms of s. 179 of the Bengal Tenancy Act, a condition
that interest shall be payable at a higher rate than 12 per cent.
per annum, as allowed by s. 67 of that Aect, is permissible.
It is strange that in s. 178 of the Act it should be declared
in clause (%), sub-section 3, that nothing in any contract made
between a landlord and a tenant after the passing of the Act
shall affect the provisions of s. 67 relating to interest payable
on arreurs of rent, and that following on that section, s.
179 should declare that nothing in this Act shall be deemed
to prevent a proprietor or a holder of a permanent tenure
in a permanently-settled area from granting a *permanent
mocurari lease on any terms agreed on between him and his tenant.
It seems to me, however, that the words “npothing in this

(1) (1878) 1. L. R. 26 Cale. 130.
48
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Act shall be deemed to prevent” such person *‘from granting
a permanent mocwruri lease on any terms” agreed to between him
and his tenant, really conclude the matter, thovgh they are
inconsistent with the terms of clause (%) of sub-section 3
of s. 173 which precede that section.

Bawsrsee J. I am of the same opinion. The question
which we have to determine in this case is, whether 8. 67 of
the Bengal Tenancy Act controls the provisions of s 179
of the same Act: in other words, whether the contract for the
payment of intevest on arrears of rent at a higher rate than
12 per cent. per annum, entered into’ between a zemindar and

“a permanent tenure-holder under him, is enforceable by law.

* The question has been referred to the Full Bench by reason
of the conflict between the cases of Atulya Churn Bose v. Tulst
Das Surkar (1) and Busanta Kumar Roy Chowdhry v. Promotha
Nath Bhuttacharjee (2. '

The determination of the question must depend upon the
language of s 179 of the DBengal Tenancy Act. That
gection enacts that “nothing in this Aet shall be deemed to
prevent a proprietor or holder of a permanent tenure in a
permanently.settled avea from granting a permanent mocurari.
lease on any terms agreed on between him and his tenant.”

Now s. 67 of the Act, which provides that “an arrear
of rent shall bear simple interest at the rate of 12 per cent. per
annum,” ¥+ ¥  * g g provision of the Act, andso.
also is clawse (4) of sub-section 8 of s. 178, “which enpacts
that “nothing in any contract made between a landlord
and a tenant after the passing of this Act shall affect
the provisions of s 67 relating to interest payable on
arrears of rent” And these are the provisions 'in  the
Act which, if they stood alone, would have prevented a pro-
prietor or-a holder of a permanent tenure from recovers
ing from “his under-tenant interest otherwise than in accord-
ance with the provisions of s 67. Bub s 179 expressly
_smcté.tha,t nothing in the Act shall be deemed to prevent the

(1) (1895) 2 C. W, N. 543, (2) (1898) I L. R.20 Cule. 130,



Yol NXIX.T CATOUTTA BERIEX.

landlbad  from grwding e permunent mecwrsr! lease cu any
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{ermes agroed-on between him and his tenant. 1 was, therobure, Marawamsr

competent to the parties in this ease fo enter into & contract
dipulating for the payment of interest on arvesrs of rent at
any rate agreed upom between them, even if it was higher
than that mentinned o s 67,

It was argued that., if this be the true et of 8 179,
it would render nugatory the provisions of 5. 17, and clause (&)
of sub-seetion 3 of 2. 1¥8. But that does not at all follow.
The last-mentioned provisions relate to tenants generally;
s. 179 relates to a particnlar class of tenants, namely, the
holders of permanent tenures or under-tenurves; and it is »
general rule of construetion that of two clauses, one baving
a general application and the other applying ouly to a particular
class of cases, the latter shall control the furmer, and not the
reverse. The opposite view would render 5. 179 nugatory.

It was next contended that, in construing . 179 of the
Bengal Tenancy Act, we must bear in mind the reason for
its insertion in the Aect, and if we hear that In mind, we
shall find reason for holding that it was not intended to euntrol
any of the earlier provisions of the Act. And the resson for the
enactment of 8. 179, according to the argument of the learned
Vukeel for the appellant, was this, that the Tenancy Act repealed
Regulation V of 1812, which suthorized proprietors of estates
to grant permanent leases, and having repealed that Regulation,
the Legislature thought it necessary to ' re-onact. the provisions
of the repealed Regulation in 8.179 of the Tenaney Act, which
was an amending ‘and cousolidating enactment.  But although
that may eccount for the existence in the Tenanoy Act of some
provision authorizing proprietors and holders of permsnent tenures
to create permanent under-tentuves, there was 1o resson why

8. 179 of the Tenancy Act shogld mnimn the words ““on any

terms agme«l on bétween him and his tenant,” if the L@giglad;um
did not intend to authmze the granting’ of permapont leasea
on any terms agreed upon.

It was lastly argued that, if s, 179 he construed in the way
we are construing it, it would render nugatory a salutary ngm
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of the law intended for the protection of fenants—the provision,
namely, that interest upon arrears of rent shall not be allowed
at a higher rate than 12 per cent. per annum. I think that if is
a sufficient answer to this argument to say that, although the
Legislature might have thought this provision necessary to protect
certain classes of tenants, chiefly raiyats, it might not have felt
that the same necessity existed for the protection of the interest of
a different class of tenants, namely, permanent tenure-holders.

Amzer Axr J. The question which has been referred to us
is ome purely of interpretation.

When the eaze of Basanta Kumar Roy Chowdhry v. Promotha

Nuth Bhuttachazjee (1) eame before me and Mr. Justico Pratf,

we dealt with it as res infegra, and in c_onstrumg 8.. 179 of the

Bengal Tenancy Act expressed curselves with reserve, as will
appear from the concluding words of our judgment, which are
az follows 1

¢ Ryr these veasons, as ab presunt advised, we think that the eonclusion arvived

at by the Subordinate Judge in this case Is correct, wnd this appeal must he dismis-
zed with costs.”

Having regard to the arguments of learned Counsel for the
respondent, speaking for myself, I should have liked to have had
some opportunity of considering the matter farther. Although
the judgments of my learned colleagues make me feel some doubt
regarding the view I then expressed,” it seems to me that s. 179
of the Tenant,y Act requires to be reconciled with the otlzer
provisions of the Tenancy Act. As I have ventmeufl to point ouf
in my judgment in Busante Kuwnar Roy Chowdhry @ “Tt is a
well-recognized principle in the Interpretation of Statutes that,
an Act of the Legislature should be 0 construed as to give effact,
g0 far as possible, to all its enactments, nor must it be so construed
8s to allow one provision to stultify another . I have not heard
any ﬂ.rgument to-day to induce me to alfer that opinion. 8. 179
of the Bengal Tenancy  Act ‘therefore has  to be- reconciled
with the provisions. of clause (%) of the thn.d‘ proviso of . 178,

(1) (1808) I. L R. 26 €ale, 130,
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and I think the only way in which we can reconcile them is
by reading s. 179, as suggested by Dr. Rash PBehari Ghose:
in other words, s. 179 should be read as follows :-—

“That nothing in this Act shall be deemed to prevent a proprietor or a holder
of a permanent tenure in a permanently-settled area from granting a permanent

mocurari lease on any terms agreed on between him and his tenant, so far as they
are not in conflict with the provisions of this Act.”

Ramein: J, I think it is sufficient for me to say that I agree
with the views of the majority of the learned Judges constifuting
this Bench, and I would ‘accordingly answer the first part of the
question referred to us in the affirmative, that is to say, I consider
that the plaintiff is entitled to recover interest at the rate specified
in the kabuliat executed by the defendant, and I would answer
the second part of the question in the negative, that is to say,
T do not consider that s. 67 of the Bengal Tenancy Act controls
the provisions of s. 179 of that Act, but, on the contrary, that
s. 179 controls the provisions of s. 67. I also consider that
the case of Basanta Kumar Roy Chowdhry v. Promotha Nath
Bhuttacharjee (1) has not been rightly decided.

M N. R Appeal dismissed.
(1) (1898) 1. L. R. 26 Cale. 130.
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