
liable, and that, although the suit has been dismissed as against the 
defendant No. 3, yet a decree for the whole amount has been very 
properly given against the two defendants, who are appellants 
before us.

The appeal is dismissed with costs.
Appeal dismissed.

s. C. Cf.
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Before Mr. Justice Sanerjee and Mr. Justice Pratt.

P E A M A T H A  O H A N D E A  E O Y  i f  2July 1.
V. -------------
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Transfer o f Property A ct (T V  o f  1882) 3. 89—Mortgage— Order absolute fo r  
tale o f  mortgaged property, application fo r — Decree— Execution— XTnceriiJied 
payment to deeres-holdet— Appeal— Ci-vil Procedure Code (A c t  X T V  o f  
1882J S3. 244, 258, 540, 578— Cour(-fee, imujfficieney of—Error affecting 
merits or jurisdiction.

Proceedings under s. 89 of the Transfer of froperty Act are not proceedings 
in execntion of a decree, but in continuation of the original suit; and an appeal 
from an order absolute made under that section lies under the provisions of 8.540 
of tho Code of Civil Procedure as an appeal from an original decree.

Tiluch Singh t>. Parsoteia Proshad (1), and Tara Prosad Hoy v. Shobodeb 
Hoy (2) relied upon.

The decision of the majority of the Full Bench in MalUharJunadu Seiti v. 
Ungamurti Pantulu (3) dissented from, and that of tho minority (Sir Arnold 
White G.J. and Moore J) followed.

In an application under s. 89 of the Transfer of Property Act for an order 
atsoluto for sale of the mortgaged proper^, s. 258 of the Civil Brocedurc Code is no 
bar to an inquiry into the plea of payment of the mortgage debt.

T he plaintiffs, Pramatha Ohandra E oy  and another, appealed 
to the H igh Court.

The plaintiffs having brought a suit against Khetra Mohan 
Ghose, the defendant, on a simple mortgage bond, Khetra Mohan,

* Appeal from Appellate Decree ITo, 135 of 1899, against the decree of H. E, 
H. Coxe, Esq., District Judge of Midnapore, dated the 15th of Ĉ etober 1898, 
reversing the decree o£ Babu Aiarita Lai Palit, Munsifi of Midnapore, dated tho 3rd 
of September 1898.

(1) (1893) I. L. R. 23 Calc. 925. (2) (1893) I. Ti. R. 22 Calc. 931.
(3) (1900) I. L. E. 25 Mad. 244,



1S02 o n  September 2 5 , 1 8 9 4 , executed a m hlvm m a  in respect o f 

rKAMATsi" 3 8 4 -8 , and the suit was decreed liy tke Munsifl of Midaapora 
against the defeadaat according to the terms of the soklmama, 

t\ On Sepfcemher 22,1897, the plaintifis presented an applicatiou
AN to the Munsiff, under s. 89 of the Transfer of Property A ct for an 

G h o s e . order absohite for sale of tlie mortgaged property, alleging that
the defendant had paid them only Es. 79, hut failed to pay the 
balance of the decretal amount.

The defendant objecteil to this application on the ground that 
the mortgage debt had been fully paid off, and the decree-holders 
had absolved him from  the liability under the decree, and in 
proof thereof he filed the hatchitta given him b y  the decree- 
holders.

The Mnnsiflheld that, there being no eei'tificate as to the alleged 
payment b y  the judgment-debtor, it could not be recognised 
under the provisions o f s. 25S of the Oode of Civil Procedure; 
and the payment not being legally proved, he disallo-wed the 
defendant’B abjection and ordered the mortgaged property to be 
put up to sale, as prayed for by the deoree-holders.

On appeal the Diatriet Judge reversed the finding of the Court 
of first instance, holding that the payment of the mortgage debt 
had been proved to his satisfaction, although, as the learned District 
Judge observed, the defendant “ very foolishly neglected to get 
formal receipts;”  and he accordingly refused the plaiatifls'appli­
cation under s. 89 of the Transfer o f Property A ct.

Against this decision the plaintifis now. aj>pealed.
Babu Joy Qapal Ghosh for the appellants.

N o one appeared for the respondent.

B a o t k je e  P b a t t  J 'J .  This appeal arises out of a n , 
application under s. 89 of the Transfer o f Property A ct by 
the plaintiffs, appellants, for an order absolute for  the sale of 
certain mortgaged property. U pon  that application being made, 
the defendant-respondent raised an objection on the ground that 
the mortgage debt was paid off, a fter: the decree tmder s. 8 8  

was made. The firat Court, 'whilst holding that the. objection 
coiild be entertained, eame to the oondusion, upon the evidence, 
that the alleged payciient was not proved. ̂ On; appeal by  the
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defendant the lower Appellate Court has leversed tlie finding of 190 2  

the first Court and held that the payment was proved; and it pj!amatka 
has accordingly refused the application under s. 89 of the 
Transfer of Property Act, Against this decision of the lower ^ »’• 
Appellate Court the plaintifEs have preferred the present appeal, Mohajc 
and it is contended on their behalf, first, that the Courts below 
were wrong in holding that e. 258 o f the Code of Civil 
Procedure was no bar to their entertaining the objection of the 
defendant, and, secondly, that, if s. 258 be held inapplicable to 
the present ease by reason of the proceedings under s. 89 of the 
Transfer of Property A ct not being proceedings in. execution of 
a decree, in that case the appeal to the lower Appellate Court 
was incompetent, as s. 244 o f the Code of Civil Procedure must 
in that view of the matter be inapplicable to the case.

W e are of opinion that this contention is unsound. Proceed­
ings under s. 89 of the Transfer of Property A ct are not 
in our opinion proceedings in execution of a decree, but are 
proceedings in continuation of the original suit. This view is in 
accordance with that taken by this Court in Tihick Singh v.
Parsotein Proshad (1) and Tara Prosad Boy v. Bhohod&b Roy (2).
The decision of a Pull Bench of the Madras H igh  Court in 
Manikarjumdu Betti v. LingamuHi Pantulu (3) was cited by the 
learned vakil for the appellant in support of his contention that 
proceedings under s. 89 of the Transfer of Property Act were , 
in the nature of proceedings in execution of a decree passed under 
s. 88. That, no doubt, is the opinion of the majority of the 
Full Bench, but with all respect for their opinion, \ve agree with 
the learned Chief Justice of Madras and Mr. Justice Moore, who 
took the opposite view. That being so, s. 258 o f the Code of 
Civil Procedure is no bar to the Court’s inquiring into the plea 
of payment raised by the mortgagor in satisfaction of the decree 
niii made under s. 88 of the Transfer of Property Act.

Then, as for the contention that in this view of the matter 
e. 244 of the Code of Civil Procedure was inapplicable to 
the case, and the appeal to the lower Appellate Court was there­
fore incompetent, it is sufiioient to say.that an appeal lay to the
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lower Appellate Court against tlie order absolute that was made 
by tlie first Court Tinder b. 540 of the Code as an appeal fiQin 
an original decree.

I t  -was urged tliat the appeal that was preferred to the lower 
Appellate Court was preferred as an appeal from  an order and 
not as an appeal from  a decree, and that the proper eourt-fee for 
an appeal from  a decree was not paid. W e  think that it is a 
sufficient answer to this objection to eay that it is met by the 
provisions of s. 578 of the Code of Civil Procedure; the 
error of the lower Appellate Court in entertaining the appeal 
being one whieh did not affect the jurisdiction o f that Oouit or 
the merits of the case.

The result, then, is that the appsal fails and must be dismissed 
without costs, no one appearing fox the respondent.

Appeal dismissed^
9, n. a.

OEIG-INAL CIYIL.
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April 13, 10, 

29.

jBefore M>'- Jtistioe Ameer AH,

J O G IN E E  M 0 H I7 N  C H A T T E E J E E  

B H O O T  N A T H  G H O S A L .*

Meffwiraiian—Moi'tgar/e—Megisfration A ct (IIX  o f 1877), ss. 17, 18, 38, 49— 
JlegistraticK o f documents—JicrisiicUoa to i-egister dooumenU—Bffeat of 
reijistration, hy an officer 'not hanag Jtirisdieiiaii—-'Mortgage ssaurity, 
imffectuality of, bif rea^an o f defective regutratio'^Mmey-Ae(ve&-^ 
Limitalio'a.

'Where regiatratioa of a deed lias been effected liy a Begiatrar iutfing no 
Jurisdiction in that tehalf under s. 28 o£ the lisgistraticni Act (III of 1&77), the 
document is not eSeetiTe for the purpose for which it is created.

The Suh-Kagistiar o£ Sealdah registered a mortgage deed, dated October IQ. 
1896, pai-porting to hypothBOate an iramoveabls property within the area, of the 
Sealdah Ifegistration Office. In tlie suit, brought on. Angust 31, 1901, for the 
enforcement of tha Mortgage bond> the defendant contended, laier alia, that: »o  
*uoh property as dascribed in the deed ever existed; and no satisfactory evidence 
liai'ing: beea given as to it® eristeixoe!

f  Ciyil Suit No, 686 of 1901.


