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be restored to possession. The Subordinate Judge has held that I90i 

the plaintiff gave the defendant some assurance, but he does 
not definitely find what assurance the plaintiff gave the defend
ant, nor that it was of such a nature as to make his conduct 
fraudulent in applying for the order for foreclosure being made 
absolute. The Subordinate Judge seems to have allowed his 
feelings of sympathy with the defendant to influence him. W e 
do not think this was right, and wo can see no reason which can 
justify his setting aside the order absolute and allowing the 
defendant to pay off the debt long after the time for doing so 
had elapsed.

W e must therefore, under s. 622, Civil Procedure Code, 
set aside the order of the Subordinate Judge in the case and restore 
that o f the Munsif, which we accordingly do. The applicant is 
entitled to costs.

s. c. G. Order set aside.

Sefore Mr. Justice Sampiiii and M r. Justice Fratt.
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Jjimitation ..Act o f 1877') s. 20— Certijtcated gucirdian, power of-—.Authorized
agent— Payment o f interest hy certificated guardian, effect o f—

The certificated guardian of a minor is an agent duly authorized to pay mterest 
upon a debt due by the minor within the meaning of s. 20 of the Limitation 
Act (X V  of 1877).

Chhato Ram v. JBilto A li  (1) and Maharana Shri Ranmal Singji v. Vadilal 
Vakhat Chand (2) referred to.

T h e defendants Nos. 1 and 2 appealed to the H igh Court.

This appeal arose out of an action for money due on a bond 
dated the 11th Bysack 1295. The allegations of the plaintiff

* Appeal from Appellate Decree 5To. 2599 of 1899 against the decree of Babu 
Jadu Nath Ghose, Subordinate Judge of Khulna, dated 14th S-ptember 1899, 
reversing the decree of Babu Harendra Narain Guha, Munsiff of Satkheria, dated 
be 28th of April 1899.

(1) (1898) I. L. E. 26 Calc. 51. (2) (1894) I. L. R. 20 Bom. 61.
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were that one Hara N att Sarkar died ia  1288 B.S., l e a w g  liis 
~ widow Soudamini and three sons, Jogendra Nath, Narendxa Nath 

and Suxendra N ath; that Jogendra Nath, as executor under 
Hara Nath’s will, managed the estate for tia  two m inor brothers ; 
and that, during his exeoatorship, h.e borrowed from  the plaintiff 
a 8um of Es. 500 on a letter dated the 9th Assar 1298 ; that while 
the debt was unpaid, Jogendra N ath died, leaving a widow, 
named Kam albasini; that, after the deatli o f Jogendi-a Nath, 
Soudamini, as the certificated guardian of defendants Nos. 
1 and 2 (Narendra Nath and Surendra Nath), executed the bond 
in suit on the 11th Bysaok 1293 B .S., jointly and seyerally 
with defendant No. 3 (Kamalbasini); and that payments on 
acoount o f interest were made to the plaintiff from time to time 
by the said oertiflcafced guardian. The plaintiff accordingly sued 
for the m oney due on the bond. Defendant N o. 3 denied 
execution of the bond and pleaded limitation. Defendants Nos. 
1  and 2  mler alia pleaded that the suit was barred by limitation, 
inasmuch as the payments on aoooxmt of interest were 
not made by  their duly authorised agent. The Oourt of 
first instance dismissed the suit against defendant No. 3 on 
t ie  ground that no ease had been made out against h er ; it also 
dismissed the suit against the defendants Nob. 1  and 2  on the ground 
of limitation. On appeal the learned Subordinate Judge of 
Khulna, Babu Jadu Nath Q-hoae, held that the suit was not 
barred: he acoordingly gave the plaintiff a decree against defen
dants Nos. 1 and 2 only.

Bahu, Ifil Madhub Boso and Babu S a ri Gharan Sarkhel for 
the appellants.

Babu 8arat Chunder Moy Ohoicdhry for the respondents.

BijiMpmx jiH'a P b a t *  J J .  The only point which arises 
in this appeal is whether the suit is barred as against the minors 
Narendra Nath Sarkar and Surendra Nath Sartar, who aie the 
defendants iN'os. 1  and 2.

The suit is brougbt upon a bond dated the: l l t h  Bysaok 
12-95, executed by Soudam ini Dassi, tbe certificate! guardian of 
the minor defendants, and one Kam al’:asiai 1 asi. The bond



was exffHta*i for a sum of Es. 500 borrowed by Jogendra Kath V'̂ ~
Sarkar, ftlie brotlior o f the minors, who is now dead. The plaintifE Sahjs 
now fcues for the debt. wabm

The Lower Appellate Court has held that tlic gtiit is ban'tnl -
as ngainst Ivamalbasiiii Dasi, tlis defeudaiit N o. 3, but that a * h. i.ba» ' 
fresh period of limitation has arisen owing to certain jiayments 
made hy th.-; eortifieatod gsiardiaii of the minor defendaiita Ncb. I 
and 2, so that the mit h  n.ot time-barred against them.

The defeiidanta Xos. 1 and 2 appealed to tills Com't and,
on their behalf, it is eoiitendeel that the judgment o f the
Subordiiiata Jadga is wrong and that the suit is barred as against 
them, lioeaaso their c«rtificated gaardian who made eerfaia 
pajmentd for interest for them %vas aot an agent d u i j 
authorized to pay interest on tlieir hehalf m thin  the iqeauiag of
B. 20 of A ct X V  of 1S77. In  support of this eoutentioii the 
pleader for the appellants has called atteationto the ea^e of Cknato 
Earn T. £iUo Ait {1} and the case of Mahamna 8hn  Ramml 
Si-ngji v. Vadild Vahhat Ghcmd (2). These eases, liowover, relate 
not to s. 20 of the Liiaitatioa Actj but to a. 19, They lay 
down, nodouM , “  that an ackno-wledgment of deht by a guardian- 
o f  a minor appointed under the Q-iiardiari and , W ards ' A ct 
does aot bind a minor aad ia not saeh an aekHowledgmenfc und^r 
s. 19 of the Liraitation. Aefc as would give a new period of. 
limitation against the minor.”  The learnt-d pleader, in partioalar, 
calls atteixtioa tu tha terms o f the judgmeBt in the ease of 
Gkhato Hum v. B'lto 'AU U ), in  wM ct the learned Judges say as 
foE ow s:— “ A  gaardian is aot ordinwily a a ,, agent. H e has 
certain statutory powers ia  regard.;to th e , proj^friy tmdar. Ha 
mamgement, and no more. In  spme,three deciScBS.of i& .C oiirt ', 
it has beea deeided that a natural grardian Ima not l i e  power fo 
aekuowledge a debt so as to bind a mtiioif under s. 19 o f  the 
Limitation Act. IVe caa sea no differettw ia regard to !ta.t 
seotioH. between a guardian who has obtaineil a dertiioate sud one 
who has mot.”

N ow  the appellants contend tisat the words ̂ whlch^tlta Judges 
who decided that case-were interpreting ■were the ■words “  agent 
duly a-uthorized on this behalf ’* in s. 19 ; wid, m  tliew axe the

(1) (18S8) I. L. K. 26 Cftlc. Sl. (2) |1804) L. « .  SO Eoaa. U .
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1903 very "words "wlueh occitr in s. 2 0 , therefore tHs decision must 
afford a guide to tlie interpretation o f tTie same -words in

&̂ BKAE ®- agree m tli tMs corLtention. The provisiona of
s. 19 are very dif¥e.rent from those of s. 30. The provisions o f

H a m a b . * s. 19 relate to the effect of an acknowledgment in  writing so. as
to give a new period of limitation, but it may very well be 
that a person who is not an agent duly axithorized to give an 
aeknowledgment in  writing, so as to start a new period of 
limitation under s. 19, may yet be an agent authorized to pay 
interest upon a debt within the meaning of s. 30. In  this oase 
we think that the certificated guardian of the m inor was reaEy 
the agent authorized to pay interest on the debt. The guardian, 
Soudamini Dasi, was the person, who executed the bond on behalf 
of the minors, and she subsequently made seven payments on 
apooimt o f interest between Kaa'tick 1300 and Chaitra 1301. This 
has led the Judge to conclude that she was the agent fox the pay
ment of interest; and then there is the subseqxient payment by the 
new guardian, Bhobo Nath E oy  Chowdhry, o£ Es. 10 on the 28th 
Assia 1302.

W e, therefore, think that the Sabordinate Judge is right in 
coming to the conclusion that these payments o f interest were made 
by agents duly authorised on behalf of the minors. For, i f  these 
agents could not pay interest, then no one could pay interest; and 
the creditor would, in  that ca^e, he forced to sue the minor 
for the debt before the expiry of the period, of limitation 
allowed by law and could not give them any grace. To interpret 
the law in thib way would be against the interest o f minors in 
general.

In  these circumstances we must find, as the Subordinate Judge 
has foimd, that the payment of interest made b y  the guardian has 
given a new period o f limitation and that the suit is not time- 
barred.

The learned pleader for the appellants has raised another 
ground of appeal which, however, he has not pressed very strongly, 
namely, that a decree for the whole debt should not have been 
given againBt the appellants. B ut we think that, under the'terms 
of the bond,, it Is clear that the minors were : jo in tly  and severally
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liable, and that, although the suit has been dismissed as against the 
defendant No. 3, yet a decree for the whole amount has been very 
properly given against the two defendants, who are appellants 
before us.

The appeal is dismissed with costs.
Appeal dismissed.

s. C. Cf.
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Before Mr. Justice Sanerjee and Mr. Justice Pratt.

P E A M A T H A  O H A N D E A  E O Y  i f  2July 1.
V. -------------

K H E T E A  M O H A N  GH OSE *

Transfer o f Property A ct (T V  o f  1882) 3. 89—Mortgage— Order absolute fo r  
tale o f  mortgaged property, application fo r — Decree— Execution— XTnceriiJied 
payment to deeres-holdet— Appeal— Ci-vil Procedure Code (A c t  X T V  o f  
1882J S3. 244, 258, 540, 578— Cour(-fee, imujfficieney of—Error affecting 
merits or jurisdiction.

Proceedings under s. 89 of the Transfer of froperty Act are not proceedings 
in execntion of a decree, but in continuation of the original suit; and an appeal 
from an order absolute made under that section lies under the provisions of 8.540 
of tho Code of Civil Procedure as an appeal from an original decree.

Tiluch Singh t>. Parsoteia Proshad (1), and Tara Prosad Hoy v. Shobodeb 
Hoy (2) relied upon.

The decision of the majority of the Full Bench in MalUharJunadu Seiti v. 
Ungamurti Pantulu (3) dissented from, and that of tho minority (Sir Arnold 
White G.J. and Moore J) followed.

In an application under s. 89 of the Transfer of Property Act for an order 
atsoluto for sale of the mortgaged proper^, s. 258 of the Civil Brocedurc Code is no 
bar to an inquiry into the plea of payment of the mortgage debt.

T he plaintiffs, Pramatha Ohandra E oy  and another, appealed 
to the H igh Court.

The plaintiffs having brought a suit against Khetra Mohan 
Ghose, the defendant, on a simple mortgage bond, Khetra Mohan,

* Appeal from Appellate Decree ITo, 135 of 1899, against the decree of H. E, 
H. Coxe, Esq., District Judge of Midnapore, dated the 15th of Ĉ etober 1898, 
reversing the decree o£ Babu Aiarita Lai Palit, Munsifi of Midnapore, dated tho 3rd 
of September 1898.

(1) (1893) I. L. R. 23 Calc. 925. (2) (1893) I. Ti. R. 22 Calc. 931.
(3) (1900) I. L. E. 25 Mad. 244,


