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Before Mr. Justice Prinsep and Mr, Justice Hill.

MUKUND KOERI

2.

DEPUTY COMMISSIONER or CHOTA NAGPUR.F

Court of Wards—Revente—DProprictor—durisdiction— Civil  Couwrt—Lunatic—
Charge of the person and property of @ person adjudged to be o lunatic—
Court of Wards Act (Bengal det IX of 1879) s3. 6, 7 and 10—4dct XXXV
of 1858, ss. 9, 10, 11.

The jurisdiction of the Civil Cowrt under ». 10 of the Court of Wards Act’
{Bengal Act IX of 1879) to apply to the Court of Wards fo take charge of the
person and property of a person who has been adjudged a Iunatic under Act XXXV
of 1838 and whose property consists of land or an interest in"land is not dependent
upon fhe nature of the property and not restrictedl to property paying Government-
revenue. ‘

. & does nob profess to define the term * disqualified proprietor:™ it defines the
civeumstances under which a certain class -of persons, namely, the proprietors of
land subject to Government revenue, shall be held to be disquulified from manag-
ing thelr own property.

The section does not imply that the propristors of other classes of property may

" not be similerly disqualified, Ss. 6, 7 and 10 of the Court of Wards Act (Bengal

Act IX of 1873) and ss. 9, 10, and 11 of Act XXXV of 1858 discussed and
explained.

TuE opposing parties, Thakurani Mukund Koeri and Thakurani
Liolit Koeri, appealed to the Tigh Court.

On the 27th of Japuary 1900 the Deputy Commissioner of Ranchi,
who is also the Collector of the district, applied on behalf of the
Court of Wards under 5. 8 of Act XXXV of 1858 to the Judicial
Commissioner of Chota Nagpur for an enquiry for the purpose of -
ascertaining whether Thakur Debendro Nath Sahi Deo, proprietor
of the Jherria estate, was of unsound mind and incapable of
managing his affairs, and on his being adjudged a lunatic o
authorize the Courtof Wards to take charge of the estate and
appoint a guardian of the person of the lunatic. “The said
Thakur Debendro Nath had beena minor, and his estate was being
ma.na.ged by the Court of Wards under the provisions of the Bengal
Act IX of 1879, but he had. attained majority at the date of

# Appesl from Order No. 405 of ‘1900, against the imier of ¥. B. Taylor, Esd:,
Judicial Commissioner of Chota Nagpur, dated the 27th of Auzust 1900
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the petition. The estute was a jrgir under tho Maharaja of Chota
Nagpur, and rent wes payable to him. It was situated witlin
the jarisdiction of the Collector of Ranchi. Affer an enquiry,
en the 22nd of Mareh, the Thakur was adjudged & lunatic aud
incapable of managing his estats.  Thakarani Mukand Koeri and
Thakurani Lolit Koer, grandmother and mother of the Thakur,
objected to the Court of Wards managing the estate, and prayed
that the management might be entrusted to them, and that they
might be anthorized to appoint a guardian of the person of the
Thakur. The Judicial Commissioner considering it would be for
the infercst of the estate authorized the Court of Wards to take
charge of the management of the estate and of the porsem of the
Thalkur. The grandmother and the mother appealed to the High
Cunrt, contending {hat the properties of the lunatiec not heing
properfies paying revenue to Government, the Judicial Commis-
sioner had no jurisdietion to appoint the Conrt of Wards the
guardian of the person and the property of the Thakur.

M. Pugh end Babu Jogesh Chunder Doy for the appellank.

Babu Ram Churwn’ Mitter (the Government Pleader) for the
respondent, ‘

Elrre J, I am not disposed to inferfere with the order agaivst
which this appes! has been preferred. The really important
question is as to the authority of the Court of Wards to sssume
charge of the person: and property of the lunatie, and upon

that question I think the sppellant is not eufitled to suceeed..

The form of the order, slthough it msy be open in some patti-
culars to exception, is not, I think, under the cireumstances of the
present case, a matter of any moment,

Upon the main. question the contention for the appellant was
that the authority of the Court of Wards t0 take upon itself the
management of the property of a lunatic being dependent on the
‘na'ture of the property and being restrioted to pfgs}}&r*;ymwhinh is
sﬁhjeci‘, to ‘the payment of Government revenue, i waz ‘not
competent to the Civil Court in the present case to place the
lunatic’s property in charge of the Court of Wards, inasmueh
as it comsists wholly of a Jjagir which is held wader the
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Maharaja of Chota Nagpur and is not subject to the payment
" of revenne ; and then as to the guardianship of the person of the
lunatic, it was said that the authority of the Cirvil Court was
limited in & similar way, or, in other words, that it could place a
innatic under the gnavdianship of the Court of Wards only when
Lie was possessed of revenue-paying property. '

In my opinion neither of these contentions is sustainable. The
question turne wholly upon the meaning of s. 10 of the Court
of Wards Act (Bengal Act IX of 1879), and it appears to me
that that section, if read aceording to its plain grammatical sense,
covers the present case and authorizes the order appealed against;
for we have here fo deal with a person who has been adjudged &
Innatic under the provisions of Act XXXV of 1858, and whose
property consists of land or an interest in land, so that the
conditions prescribed by the section as necessary in order to give
tiwe Civil Court jurisdiction to apply to the Court of Wards to take
chatge of the person and property of the proposed ward -ave
falfilled. It woe, however, argued thst so fo read the section
would render it inconsistent with the provisions of s. @ of Act
XXXV of 1853, which is the special enactment by which the
perzon and property of perscns adjudged to be of unsound mind
are governad ; that the term * disqualified proprietor ” has had a
epecific technical signification  attached to it by s. 6 of the
Court of Wards Act, and can refer only to a person who is the
proprietor of revenue-paying property, and that it must be
read accordingly in that sense in s. 10 of that Act, and that
{he word “land” in s. 10 must be similatly qualified, and bhe
understood in the sense of revenue-payiug land, or, in . other
words, that when s, 10 speaks of a person adjudged to be of
unsound mind as a disqualified proprietor, the necessary implica-
tion is that he is the owner of revenue-paying property. But
a slight examination of the section refexrred to is sufficient, I .
think, to dispose of this argument. Turning first to s. 9 of
Act lXX.’V of 1858, it consists of two parts. The first relates
to ea.ses in which-the estate of the lunatic is such that by the- law

in foree (b} W]uch is meant, I think, the law for the time being in
~ forée) In any presidency it subjects him to the superintendence of.

the Court of Wards, What is here no doubt’ contempl&ted is the \,
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possession by the lunatic of revenue-paying property, and in
cases of that class the Court of Wards is authorized to take charge
of the estate. The second part of the section provides for “all
other cases,” and requires the Civil Court, except as otherwise
thereinafter provided, to appoint a manager of the lunatic’s estate,
The Civil Court is, however, by s. 11 given the option when
the estate (that is, the property) of the lunatie consists in whols
or in part of land or any interest in land ““not subject to the
jurisdiction of the Court of Wards” of directing the Collector tc
take charge of the estate. If the Civil Court itself appoints
a manager of the estate under s 9, it is required by s.
10 to appoint also a guardian of the lunatic’s persor,
but where under s. 11 it places the estate in charge of the
Collector, the duty devolves upon the Collector of sppointing botl:
the manager of the estate and the guardian of the lunatic’s person.
Such is the scheme of the Act so faras is at present material,
and the principal point to be observed isthat the Civil Court
had aufhority when the property was land not subject to the
jurisdietion of the Court of Wards, by which I understand land
pot subject to the payment of Government revenue, either itself
to appoint a manager and a guardian or to direct the Collector to
take charge of the property, in which case it would devolve upon
him to appoint the manager and guardian. The Civil Couits
have, however, been deprived of the latter power in Liower Bengal
by the repeal by s. 2 of the Court of Wards Act of s. 11 of the
Act of 1858. DBut its place has been flled for those Provinces by
s. 10 of the Court of Wards Act, the aim of which is, so far as
lunatics are comncerned, to substitute for the (Collector and his
appointees, the Court of Wards. That is the only material
distinction so far as I can perceive between s. 10 of the Court of
Wards Act and 8.11 of the Act of 1858, for I regard the provision
as to the discretion of the Court of Wards and the substitution of
an application for a direction in s. 10 as of no materiality so
far as the present point is concerned. Unless therefore s. 11 of
Act XXXV of 1858 is inconsistent with the provisions of s. 9
of that Act, it is difficult to see how there can be an inconsistency
between the latter section and s. 10 of the Court of Wards Act:
such an inconsistency could only arise indeed, as it appears to me,
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if the meaning which Mr. Pugh would have us attach to the
terms “ disqualified proprietor” and “land” in s 10 of the
Court of Wards Act were to be adopted, for there would then be
the meaningless provision that the Civil Court might apply
to the Court of Wards to take charge of property over which
hy the earlier part of s. 9 of the Act of 1858 it is already
authorized fo exercise its superintendencs without the intervention
of a Civil Court. But there is in my opinion really no foundation
for Mr. Pugh’s contention with respect to the meaning to be
attached to either of the terms rveferred to; s. 6 of the Couxt of
Wards Act does not profess to define the term *disqualified
proprietor.” What it does is to define the circumstances under
which & certain class of persons, mamely, the proprietors of
estates, by which is meant, to put it generally, the proprietors
of land which is subject to the payment of Government
yevenue, shall be held fo be disqualified to manage their own
property, or,as they may very well then be termed for the
sake of convenience, * disqualified proprietors.” = But the section
by no means implies that the proprietors of other classes
of property may mnot be disqualified to manage their property,
or, in other words, be ¢ disqualified proprietors,”” The argument
is that because members of a certain class are declared disqualified,
therefore every one else who is declared disqualified must belong
to that class which is not logically sustainable. - If Mr. Pugh’s
contention be sound, the resnlt would follow that. there is mow
no provision inthose Provinces analogous fo that contained in s, 11
of the Act of 1858 for the class of persons there dealt with, which
would involve a large and inexplicable change of policy on the part
of the Legislature, and it involves also an anomaly of a kind similar
to that alveady referred to above in another connection fhat,
namely, of providing in a particular section of an enactment
for a case already provided for in a different way in the sections
which immediately precede it. For if the person referred to
in & 10 as & disqualified proprietor be of the same class as
the disqualified propristor of s 6, then the Court of Wards
1s given jurisdiction over his person and property by s 7,
kut-s. 10 authorizes the Court of Wumds to assume charge

. Clﬂy _0_11 the . application * of - the Civil Couwrt, and s 10,
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moreover, confers no power of compulsion on the Civil Cowrt.
hut leaves it diseretionary with the Court of Wards, when apphed
to, whether it will take charge of the person and property of the
disqualified proprietor or refuse to do so.

There is another consideration which may be hriefly wlvertad
fo. 8. 10 places a minor, for whom a guardian of the person
or property might be appointed under s. 7 of the Guardian
and Wards Act of 1300, and whose property counsists of land,
in the same category as the disqualified proprietor, who has heen
adjudged to be of unsound mind under the Act of 1855, The
term “minor” connotes nothing with respect fo the nature of the
property of which the minor is poswmessed, and a guardian of
o minor may be appointed under s 7 of the Guardiau
and Wards Act whatever the nature of the minor’s property may
be. The case of a minor who is the proprietor of an “ estate™
is, moreover, provided for by s. 7 of the Comrt of Wards Aet,
30 that in the ease of a minor it cannot, I think, be contended with
any show of reazon that where “land ” is spoken of in s. 10, the
meaning is confined to revenne-paying land. - But the same word
*land ” is used in the section asdeseriptive of the property both of
the disqualified proprietor and of the minor, and it must obviously
be used with respect to each in the same sense. Indeed, I may say
that the very usage of the word “land,” having regard to the
usual phraseology of Indian enactments, is sufficientin my opinion
to afford a strong indication that the Liegislature had not revenue-
paying property in its contemplation when enacting s. 10.

I may add thatin s. 11 of Act XXXV of 1858, for which,

~as I have said, s. 10 of the Court of Wards Aot has been sub-

stituted, the language used is—¢ If the estate (that is, the property)

consist in whole or in part of land or any interest in land not

* gubject to the jurisdiction of the Court of Wards, the Civil

Court, instesd of appointing & manager, may, ete”” Here the
~ usage of the words “not subject to the jurisdietion of the
Court of Wards™ places the meaning beyond doubt, and it might
be said that the omission of these words from s. 10 of the Court
of 'Wards Act indicated n change of infention on the part of
the Legislaiure. The omission is, however, owing doubtless fo

- - the alteration effected by the Act in the jurisdiction of the Court
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[

vf Wards., By s. 5 it is given authority to “deal with every

" merson and every property of which it may take or refain charge

under this Act, or which may be placed under its charge by order of
u competent Court in aceordance with the provisions of this Aet.”
The 011‘15?‘;0:& could not therefore have the suggested significance,
for if onme of the purposes effected by the Act was to rendey lands
of the kind dealt with by &, 11 of the Act of 1858 subject to the
jurisdiction of the Court of Wards, such lands could no longer
be deseribed with propriety as not subject to that jurisdiction.

Tor the ioregoing reasons I think the order of the Judicial
Commissioner ought to be maintained. His order may not, it is
true, have been framed precisely in the manner intended by s. 10.
But that s, T think, as I have already said, immaterial, more
particnlarly as the application upon which it was made proceeded
from. the representative in' the distriet of the Court of Wards.
The appeal cught in my opinion to be dismissed with costs.

Priwazr J. 1 am of the same opinion.

5. €. B. Appeal dismissed.

Before My. Justice Rampini and Mr. Justice Pratt.

TARA PADO GHOSE
2.

KAMINI DASSI*

 Second Appeal— Civil Procedure Code (Aot XTIV of 1852) ss. 244 and 596—
Lecree, execution of—Qrder absolute for foreclosure—Transfer of Property

Aot (IV of 1882) 5. 87— Question arising as to the erder absolute for
Joreelosure—Notice.

‘When an order absolute for foreclosure’ of mortgaged property has “beeri made,
sy question that urises afterwards as to that order a,bsolute is. not'a question

#* Appeal £rom Order No. 145. of 1500, againgt the order of" Ba,bu K&mna. Das.
Bose, Bubordinate Judge of - 24-Pergunnabs, dated the 22nd of March 1900,

revarsing  the order of Babu Bhuban Mobun Ghuse, Mungif of Alipore, dated th
30tk of Docexber 1899,



