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D E P U T Y  O O M M ISSIO N EE qf C H O T A  N A G P U E  *

Court o f  Wards—Seeemie— Froprietor— iTnrisdioiion— Ciml Ccrurt— h n a i ia —
Charge o f the pei’son and property o f  a person adj-udged to le  a limatie—
Court of Tfards Act {JBenffal A ci I X  of 1879) .1.1 . 6, 7 and 10—A ct X X Z F
o f  1858, iS. 9, 10, 11.

The jurisdiction of tho Civil Court under s. 10 of the Court o£ Wa.r(Is A ci' 
(Bengal Act IX  o f 18?9) to apply to the Court of Wards to take cliarge of the 
peraon and property of a person who has been adjudged a Innatie under A ct X XXV  
o f I 808 and whose property consists o f  land or an interest in'land is not dependent 
u p o n  the II atnreof the property iind not restricted to property paying Govemnient 
revenue.

S. 6 does not proEesg to define the term “  disqnalifiecl p r o p r ie t o r i t  defines the 
circumstanees under which a certain class o f persons, namely, the proprietors of 
laiid Buhject to Government revenue, shall be held to he disqualified from manag­
ing their ovm property.

The section does not in»x)ly thist the proprietors of other classcs of property may 
not ho similarly disqualified. Ss. 6, ?  and 10 of the Court of Wai (Is Act (Bengal 
Aet IX  of IStS) and ss. 9, 10, and 11 of Aet X X X V  of 185S discussed and 
explained.

T h e  o p p o s in g  p a rtie s , Th.aktirani Mukand K oeri aad Tlialiuxaiii 
Loiit Koeri, appealed to the H igh  Court.

Oil the 27th of Januaiy 1900 the Deputy Oommissioner of Ranohi,' 
who is also the Collector of tha district, applied on 'behalf o f the 
Court of Wards under s. 3 of A ct X X X Y  of 1858 to  the Judicial 
Commissioner of Chota Nagpur for an enq^uiry for  the purpose o£: 
ascertaining whether Thakux Dehendro Nath Sahi Deo, proprietor 
of the Jherria estate, was of unsound mind and incapable of 
managing his affairs, and on hie being .adjudged a lunatic to 
authorize the Court of Wards to take charge of the estate and 
appoint a guaidian of the person o f the lunatic. The said 
Thakux Dehendro Nath had been a minor, and his estate waS being 
managed h j  the Court o f W ards under the pioTisions of the Bengal 
A ct I X  of 1879, hut he had. attained m ajority at the date of

• Appeal from Order Jfo. UOS of iSOO, against the order of P, B.. Taylor, Eaij., 
Judioiftl Oonttdiaioiietr of Chota Hagpw, dated the 27th of Au^st 1900.
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the petition. The estate was a y??!//*-undor the Maharaja o f Clioia i iw  
Nagpur, and resit was payable to Iiini. It wm «it«atel witWn
the jurii»difitioa of tlio Collector o£ TlameM. A fter an fiBcp.iTy, 
on the 2‘ind of March, the Thakrir was adjiulged a ianatic and : ntiPt-jv 
iiicapaliie of inaiin,gin.g his estate. Th.'iknraiii Mukund Kiy-ii and 
Thakm-ani Lcilit Koeri, grandmother and mother o! the Tliakur, 
ol»|ef‘ted to the Court of Waida niauagiijg the c.itate, and ptajeil 
that the management miglit be entrusted to them, and that they 
niig'M he authorized to appoint a gaardian of the person of the 
Tha'kiir. The Judidai Commissioner considering' it woiiLl he fox 
the interpst of the estate authorized the Court of Wards to take 
cliargo of the managoment of the estate and of tlie person of tlio 
Thakiu’. Tlie grandmother and the mother appeakd to the High 
Guurt, contending lhat the properties of the lunatio not Iteing 
properties paying reveauo to G-oyemment, the Judicial Comiuis- 
sioiier had no Jurisdiction to appoint the Ooni't of Watds the 
guardian of tlie person and the property of the Thakiir.

Mr, Pugh and Bah( Jogesh Gkitmkr D'Sy for tlio appellanl.
Baht Ram Churn ': MUM- (the (lovsriiment .Hesfier) for the 

reKpondent.

K oii. J , I  am not dispostsd to interfere mth the order 'against 
which this appeal kas IbGen ..preferred. The really imporl'ant 
question is as tfl the. authority of the Court of Wards to asauins 
charge of the jjerson and pwpertj of the .Innatie, snd apon 
that qttestion I, think  ̂ the a.ppllaat is not entitles to §iH3o»d..'
The form of tha order, .aithoagh it ,maj .be ojiea In .wme; 
colars to exception, is  not, I  thint, under the cirenmstaaces .of. th$ 
present case, a matter of any moment.

Upon the main, qaestion the, contention for. the appollsnt was 
that the axithority of the Const of Wards to .ialts ngon itself tha 
managonient of the property of a lunatio being dependent on tha 
nattire of the property .and being, mtrict^d :to pro|jerfyjfEch is' 
suhject .to-the payment of Gwernment revmwe, it was not 
{X?mpetent:. to the OiYtt Conrfc in the present case . to ptoe :the 
lunatio’fi property in. charge of the Conrfc of Warda, inasmaeh 
as -it. oongists, whoily ol n Jagir i?H A is held mdet
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ino2 . Maharaja of Ohota Nagpur and is not subject to the payment 
~ 3 firauK u ' of revem ie; and tien  as to tlie guardianship o£ the person o£ the 

Koe3.: lunatic, it 'tt'as Baid that the a.uthority of the Oivil Court was
tBi'-'TY limited in a similar ’way, or, in other 'words, that it could place a

OT ’i™ 3.txe under the guardianship of the Court of W ards only "when 
n 'ei-ra possessed of revaiiue-paying property.

In  m y opinion neither o f these oontsntions is sustainable. The 
question turns ■wholly upon the meaning of s. 10 o f the Court 
of 'Vv'̂ ards Aot (Bengal A ct I X  of 1879), and it appears to me 
that that section, if read aceording to its plain graniraatieal sense, 
covers the present ease and authorizes the order appealed against; 
for we have hei'e to deal with a person who has been adjudged a 
lunatic under the provisions o f A ct X X X V  of 1858, and -whose 
propert,y consists of land or an interest in  land, so that the 
CDnditiona prescribed by the seotion as necessary iti order to give 
tlit‘ Civil Court jta’isdietioa to apply to the Court of W ards to take 
chatge of the person and property of the proposed ward are 
fulfilled. It  wa?, however, argued that so to read the seotion 
would rende?' it ineonsistent with the provisions o f s. 9 o f Aot 
X X S V  of 1853, which is the special enaotment by which the 
person and property of persons adjudged to be of unsound mind 
are governed ; that the term “  disqualified proprietor ”  has had a 
epec-ific technical sigmflcaticn attached to it by s. 6  of the 
Court of W ards Act, and can refer only to a person who is tha 
proprietor o f revenue-paying property, and that it must be 
read aecordiEgly in that sense in s. 1 0  of that A ot, and that 
the word “ land”  in s. 1 0  must be similarly qualified, and be 
understood in the sense of revenue-payiiig land, or, in  other 
words, that when s. 1 0  speais of a person adjudged to be of 
unsound mind as a disqualified proprietor, the neoessary implica­
tion is that he is the owner o f revenue-paying property. But 
a slight examination o f the section referred to is sufScient, I  
think, to dispose of this argument.- Turning first to s. 9 : of 
A ct X X K Y  of 1858, it consists of two parts. The first relates: 
to eases in  which the estate of the lunatic is such that by the law 
in force (by which is meant, I  think, the law fo r  th.e time being in

■ force) in any presidency it subjects him to the superintendence of ■ 
the Go’art of W ards. W hat is here no doubt coiiterDplated-is the

G40 THE IKDIAN LAW REPOETS. [VOI,. XXIX.



VOL. XXIX.] CALCUTTA SERIES. 64 1

possession by the lunatic of reTenue-paying property, and in 
eases of that class the Court of Wards is authorized to take charge 
of the estate. The second part of the seetion. provides for “  ali 
other oases,”  and requires the Civil Court, except as otherwise 
thereinafter provided, to appoint a manager of the lunatic’s estate. 
The Civil Court is, however, by s. 11 given the option when 
the estate (that is, the property) of the lunatic consists in whole 
or in part of land or any interest in land “ not subject to the 
jurisdiotion of the Court of W ards”  of directing the Collector tc 
take charge of the estate. I f  the Civil Court itself appoints 
a manager of the estate under s. 9, it is required by s. 
1 0  to appoint also a guardian of the lunatic’ s persor, 
but where under s. 1 1  it places the estate in charge of the 
Collector, the duty devolves upon the Collector of appointing both 
the manager bf the estate and the guardian of the lunatic’s person. 
Such is the scheme of the A ct so far as is at present material, 
and the principal point to be observed is that the Civil Court 
had authority when the property was land not subject to the 
jurisdiotion of the Court of Wards, by which I  understand land 
not subject to the payment of G-overnment revenue, either itself 
to appoint a manager and a guardian or to direct the Collector to 
take charge of the property, in which case it would devolve upon 
him to appoint the manager and guardian. The Civil Courts 
havOj however, been deprived of the latter power in Lower Bengal 
by the repeal by  s. 2 of the Court of Wards A ct of s. 11 of the 
Act of 1858. But its place has been filled for those Provinces by 
s. 10 of the Court of Wards Act, the aim of which ̂  is, so far as 
lunatics are concerned, to substitute for the Collector and his 
appointees, the Court of Wards. That is the only material 
distinction so far as I  can perceive between s. 1 0  of the Court of 
Waxds Act and s. 11 of the A ct of 1858, for I  regard the provision 
as to the discretion of the Court of Wards and the substitution of 
an application for a direction in s. 1 0  as of no materiality so 
far as the present point is conoerned. Unless therefore s. 1 1  of 
A ct X X X Y  of 1858 is inconsistent with the provision^ of s. 9 
of that Act, it is difficult to see how there can be an inconsistency 
between the latter seetion and s. 10 of the Court of W ards A ct; 
such an inconsistency could only arise indeed, as it appears to me,
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1902 if the meaning wMcIi Mr, Pugh wo^ild have us attach to the
jiPj-puD ' terms “ disq^uaiified proprietor”  and “ lan d ”  in s. 1 0  o f the 
Koesi Oonrt of W ards A ct were to be adopted, fox there ^ ou ld  then, he

IJBPDTr the meaningless proviision that the Civil Oonrt m ight apply
SoNmi os to the Court of Wards to take charge of property over \yhich 
n I ctct earEer part of s. 9 of the A ct of 1858 it is already

authorized to esercise its siiperintendenca m thout the intervention 
of a Civil Court. But there is in m y opinion really no foundation 
for M r. Pugh’s contention -with respect to th.e meaning to be 
attached to either of the terms referred t o ; s. 6  o f the Couxt of 
W ards A ct does not profass to define the term “  disqualified 
proprietor.”  W hat it does is to define the cirenmstanees under 
■wMoh a certain class of persons, namely, the proprietors of 
estates, by which is meant, to put it generally, the proprietors 
of land which is subject to the payment of Q-overmnent 
revenue, shall be held to be disqualified to manage their own 
property, or, as they may vei'y well then be termed for the 
sate of convenience, “  disqualified proprietors.”  B ut the section 
by no means impUes that the proprietors o f other classes 
of property may not be disqualified to manage their property, 
or, in other words, be “  disqualified proprietors.”  The argument 
is that beoaiise members of a certain class are declared disqualified, 
therefore every one else who is declared disquaM ed must b e lon g  
to that class which is not logically susteinable. I f  Mr. P u g h ’ s 
contention be sound, the result would follow that. there is now 
no provisioa in those Provinces analogous to that contained in a, 11 
of t ie  Act of 1858 for the class o f persons there dealt with, w hich 
would involve a large and inexplicable change o f policy  on the part 
of the Legislature, and it involves also an anomaly of a kind siinilar 
to that already referred to above in  another, connection that, 
namely, of providing in a particular section o f an enactment 
for a eass abeady provided for in a difflerent w ay in the sections 
which immediately precede it. F or if the person referred to 
in B. 1 0  as a disqualified proprietor be c f  the same class as 
the disqTialified proprietor of s. 6 ,  then the Gotixt of Waards 
IS given jurisdiction over his person and property b y  s» 7 , 
hut s. 10 authorizes the Court of W ards to assume charge: 

: cnly on the . application o f the Civil C ou rt,. and s. 10,
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moreover, confers ao power of eonipulsioii on the OiTii Oomt, i 9ii2 

bat leaTcs it discretionary with the Coart o f Wards, wliea applied 
to, wtetlier it will take charge of the i)ersirm and propeitj of tlic 
disqualified proprietor or refuse to do so. T»Efrry

There is another consideration wliicli may be ]mefly adverted mon tfs'**-
to. S. 1 0  places a miuorj for wliom a guardian of t'be persoii 4a-'*’' '
or property miglit be appointed under g. 7 of the Guardian
and W ards A ct of 1890, and ’whose property consists o f land, 
in the same category as the disqualified proprietor, who liaa been, 
adjudged to be of unsormd mind under the A ct of ISo,';. Tho 
terra “ m inor”  connotes nothing m th  respect to the nature of the 
property o f which the minor is possessed, and a gnardijm of
a minor may he appointed under s. 7 o f the Quardisii
and W ards A ct whateyer the nature of the minor’s property may 
be. The case of a minor who is the proprietor of an “  estate ”  
is, moreorer, provided for by s. 7  of the Court of W ards Act,
30 that in the ease o f a minor it cannot, I  tliint, be eontended with 
any show of reason that where “  land ”  is spoken of in  s. 1 0 , the 
meaning is confined to xevenne-pajdng land. B ut the same word 
“ land is used in the section as desoriptive of the property .both of 
tho disqnalified proprietor and o f  the minor, and it must obviottsly 
be nsed with respect to each in the same sense. Indeed, I  may say 
that the very usage of the word “ land,”  having* regard to the 
HBual phraseology o f Indian enactments, is snffieieat in m y opinion 
to afEord a strong indication that the Legislature had not revenue- 
paying property in its oontemplation when enacting s, 1 0 .

I  may add . that in s. H  of Act X X S 'V  of 185S, for which, 
as I  have said, s. 10 of the Court of Wards Aot 'haa been, sub­
stituted, the language used is—“ Ifthe/estate (ths.t;.is,'tiisp»p«j4yj 
consist in whole or in part of land: or any inter®t in laad not 
subject to the jarisdietion of the Court of Wards, the Civil 
Court, instead of appointing a manager, may, eto.'* ilere the 
nsage of the words “ not subject to; the fariBdietion of the 
Conrt of Wards ” , places the meaning beyond dotibt, and it might 
be said that the omission of these >yorda from a. 10: of the Court 
of Wards Act indicated a change of intention on tSe part, o f 
the liegislatnro.' The pm ^ion: is, however, owing' doixbttes to 
the alteration ojSected by the A ct in the jurisdietion o f the Court
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f i  "\rards. By s. 5 it is giren authority to “ deal -witli every 
person and every property of wMeh it may take or retain eliarge 
under tliis Act, orwhich may be placed Ender its charge by  order of 
it competeiit Goiu’t in accordance with the proTisxons of this A ct.”  
The omission could not therefore have the suggested significance, 
for if one ol; the puTposes effected by the Act was to lendei' lands 
of the hind dealt -with by s. 11 of the A ct of 1858 subject to the 
jurisdiction of the Court o f "Wards, such lands could no longer 
be defccribed ’.rith propriety as not subject to that jurisdiction.

j?or the foregoing xeasons I  think the order o£ the Judicial 
Comraissio'ner ought to be maintained. H is order may not, it is 
true, have been framed precisely in the manner intended b y  s. 1 0 . 
But that is, I  think, as I  have already said, immaterial, more 
particularly as the application upon 'wMeh it vrae mads proceeded 
from  the representative in the district of the Oourt of Wards. 
The appeal ought in my opinion to be dismissed with costs.

F bsijsbb J .  I  am of the same opinion.

s. c. B. Appeal dism'md.

1901 
ifo!!. 1 8 .

Hefore Mr. Jtisiiee Mamfini and Mr. Justice I'ratt.

T A E A  PA D O  GHOSE

V.

K A M IN I D A SSI.*

Seaoni Appeal— Civil Troceiure Code ('Act X I V  of 1882) ss. ^ 4  and S88—  
D ecree, execution af— Ordsr absolute Jor foreclosure— Transfer o f  FropeH f 
J.ci { I V  o f  1882) s, 87— Question arising <£& to m'der absolute 
fm d osu re— Notice.

When an oraer absolute for foredoBure of inorfeaged property has Ijeen made, 
sny ijuestion that arises afterwards as to that order absolute is not a

»  Appeak from Order No. 145 of 1800, against the order o f ’ Bahu Kaxuna Das, 
Stthordinate Juage of 24-Pergttmiahs, dated the 22iid of March 1900, 

revarsing the order of Babu Bhuhan Mohujj Qhose, Muiiaif of Alipore, dated th 
IS a  of December 1899,


