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Mtisintid und ii'j/’e— W ife’s et^sis, u p x A ic a i io n —l>ieur<:e Art ( I V u f  lS09j 7 —
Foreign domieile-—P ro fe r iy  o f  icij>.

On iUi spplifatiou by the wife for her costs dsjriiig the peudaiej of liw suit 
fill' jiulittitil sqjiiratiou and lier husband’s suit for divorce :

Held, tliat a wife, B’liase property is rstiiinetl %  kcr Imsbaiiii, is fcntittcd tn 
her fJista. Tliat, maaimeli as tlie xiftititts are ilcaiuiled alitoad antS tte  la.-w of 
tU»t (jouutry i*i not before tlie Court, s. ’? of the Divorce Act applies, tawl tlia GotJrt 
xviU uct on the general principks of Eaglisli law,

Ma^Aea V. Mafikevs (1 ) faUsswed-

T h i s  w as a n  a p p K e a tio n  m a d e  o n  b e iia lf  o l  t i e  P etition ffi', 
Angoliqao GaorgticopuLas, fox aa order that tlie Eespaadent; John 
George G e o rg u e o p u la a , sh o iilil p a y  in to  C o u rt  aueli su m  o f  a i o n e j  
a s  in  t l ie  o p in io n  o f  th e  C o u rt  w o u ld  b e  su fE cie jit t o  a ore i’ t l ie  
costs  a lre a d y  in o u r r e d a n d  to  b e  in cm T cd  b y  lie r  in p r o s e o u t in g  a n d  
d e fe n i i in g  tw o  p e n d in g  su itsj o r  g iY e  su fS cien t s e c u r ity  t o  tlxa 
satL sfaotion  o f  tE e l ie g is t r a j;  o£  tliQ H ig l i  C o u rt , a a d  tita t h e  sliou M  
dppotiit o r  f in d  se c u r ity  f o r  th e  costs  a lre a d y  in o u ix e d  l y  k e r , a a d  

a lso  p a y  Iier  o r  iie r  a t t o i i ie y  tfe ' in- ilk?}t d n r ln g  ih s  
b e a r in g  o f  t b e  t w o  su its  mioh. suras o f  m o n e y  e s  tb© O o a r t  a k o a ld  

th in k  p r o p e r , a n d  p a y  b e r  costs f o r  tb e  b e a r in g  o f  t b c  tw a  sa its ,

Mr. Sinfia l o r  tJie P e t it io n e r , i  a p p ly  f o r 'a n  o r d w  t l ia t  t b s  
b a s b a n d  d o  p a y  o r  g iv e  B eciiiity  f o r  b is  isd fe 's  costs  i a  presefle .i- 
in g  a n d  d e fe n d in g  th e  tw o  stiita ' n o w  p e n d in g . ;

Tbe bttsband is bound, to, provids: for ibe wife’s . : i n , tlie 
two suits now, iEStifcnted.,. See Rattig»n' pa,i>i»r®, ,p. 363.:

•: SitttS'3SFes."12 'of. M O O fea  IS ,o f,1900 ;:

iisss) a,'i8. Ban. m .



i ‘j 02 Here, it is admitted, she lias iio property at all except her
Qeoegcjco- marriage portion, whioh i.*? in her husband’s hands. See JFeber t .

Weher (1), N'afall v. m fa H  (2), Mai/hcw t .  Ma>/hew (3 ', Kctli/ t . 
iT f%  (4), Broadimd v. Broddhead (5).

Tills case does not come under s. 4 of the Sacoession Act. See 
MiUerx. The Administrator-General o f  Bengal ( 6 ) and M ill t . The 
Admimstrator-Qeneral of Bengal (7).

I  submit on the authorities shown that the propeity of the 
parties is not afieoted by s. 4 o f the Succession A ct.

H ere the husband says he has no means, but that fact is not 
Buffioient to pre'\"ent the order being made.

J /r. Avetofrin for the Eespondent. This is not a hona fide appli
cation. The ■wife inistitutod her suit on the 29tli August 1900, and: 
Bince 11th A piil last the case has been on the list of pending suits.

The question raised by the other side as regards succeaaion 
does not apply here.

In  P ro%  T. Prohy (8 ) Pontifex J., p. 362, says this: “ Tbs' 
foimdation of the praotiee which prerailed in  the Ecclesiastical 
Comt was the absolute right which the law formerly gave %e 
husband upon marriage to the -whole of the wife’ s personal estate 
and to the income of her real estate, leaying her deBtitute o f all 
means to conduct t e  case.”

Here the parties are Greeljs, and ai'e iiot goTerned by  English 
ia-w, but by  the law of theii' country. S. 45 of the I>ivoree A ct 
regulates the proceedings in so far as divorce is concei'ned, an-d 
says you muBt fall back on the Civil Piocedure Code. tJndcr the 
Code security is only given where a person is about to leav© the 
jurisdiction. The parties are not governed b y  the Succession. Aotj 
and this matter must be decided t y  the Civil Procedure Oode. 
0 . LeMesurier v. LeMemrier (9), Alien-x. Allan (10), Ward  v- 
W irrd (U ).

(1) (I860) 1 S. i-. T . S19. (6 ) (1876) I. L . R . 1. Cric. 412
(2) (ises) I- X . R . 9 Mna. IS. (?) (1.836) I . L. K. 23 S0«
(3 ) (1W&) 1 . 1,. K .: n  B ow . 293. (8) (1880) I ,  t .  B . 5. C alc. 357.
(4) (1870) S. B . I , : ® .  71. (0) (1895) 64 L .  3 .  P . O, 97.
(5 ) (38?0) &. B . t . :  B . App. f). (10) (1834) B . P . I>. 1S4.

(11) (1860) 1. S. and T. 4.?4.
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Itt S. 7 of the Divorce A ct, tlse Cuuil in gianuiig relief wall 13 ^ 2

follow the Englisli law, but liere it is ditiei’erit, inasrnitcli its the 
parties, are siot goYornecl by Englisii law. re i...«

VOU XXIX.] CALCUTl’A cEItlES. fjg]

Sa;B»MBr J .  In  tliis case on the proctc-dings of divorce and 
petition for Judicial eeparation the wife seeks to niuke h e r  Imsbantl 
liable for her costs. The husband and wife i i i  this ease arts 
Greeks, domiciled in Greece and married at Alexaiuliia.

I t  is contended that this Court 1ms no j'tirisdiction to act in 
the matter, since the English law applicable in saelt cases does 
not apply here.

I  think, however, it is plain, tmder s. 7 of the Divorce Aet tliat 
this is a . mistaken view. Under that seotion I  am to act 
and give relief on principles and rales existing in England. Tlse 
breadth' of these terms seems to me to indicate that I  have 
power to make such an order as is now sought for.

In  ecnsidei’iiig the substantial qnostioii before me it has to be 
borne in mind that the question o f  whether the wife is or is not 
to have her costs de][>eiids upon the propertj^ wMoh the vvife m a j 
be supposed to have. I f  either tinder the Married W om an’a 
I'roj>erty Aefc in England, or under the Sneeession : A ct here, 
It appears that the woman retains her prctpertj in spite of her 
marriage, she will, foUowing tho raling in  P roly  v. P n l»j
( 1 ), not be entitled to her costs.

In  this case, however, her position, in rfelation to her liiteb&nd 
as regards her propertj is governed bv tlio law ot Gre«;e, and 
I  have before me no'evidence as to what that law la a j be. 
tinder these cirottinstamoes I  do not think that F r o lo v . Fro'.y
(2 ) aiid all the eases decided in this Court on the same lines apply 
I  iHTLBt consequently f fall back, on the general priiidiple as Etetai 
in Browne and Powles o n : Divorce quoted in 3fayhfnc. v. Ma>/h(m
(3). “ I t  is not ( » n s id e ^  just either that a wife should be left 
■without the means of putting her ease fairly before the Court, 
or 'that a practitioner should rim the risk o f losing the |iror»r 
Temuneratioa for his labours, i f  he takes up a case which ha

(1 )  ( ! « » }  1- I*. It. S ..G a If .S 6 y . 2 ) ( J S J5 )  9  I». W .

(» ) (J.85G) I .  R , X9 Bom. 285.



?U1AS.

lf'0 2  lionestly bs}Ueve3 to be genuine, but whicli may after all turn out 
'  ̂ '^uifouniled.”  This is part o f the law o f Eagland, and I  am 

pi'i-As tberofore tioiind b}' it.
0 &V?T;Gf.K'O- I  tlilBk tlierefore that the wife is entitled to the relief which 

Bhe claims.
Order made in the usual form for the Registrar to decide 

what costs the hiishand can pay and how they should be paid, 
and I  direct the reference to be treated as an urgent refer
ence. Costs of this appiieation costs in the cause.

Mr. Ateioom. Does the order include costs already inem’red? 
Stjsshekt J .  Yes.
Mr. Acciimn. I  ask that the order be not made to include 

former costs.
S tephest J ,  I  cannot accede to that.

Mr. Sinka. I  ask for an. order, as in Kellif y . lu lh j (1), either 
to pay or to give soeixrity.

SSBPHES J . The proper order is to make the order in the 
ordinary form. Costs of this o,pplioation costs in the cause. ,

Attorney for retitioner. Leslie and Mind.i.

Attorney for Respondent. 8, P . iSmmons.

n. G. M.
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■ M . lu, II ,

Hi fo r e  Ml'. JastU's Gliose and M r. Jitsiice Sreit.

if.02 SIJEJA PEESHAD N AEAIN  SINGH
■p.

EEID.*
Mfsne proft!s— Poesestsum— I ’rinciph  o f  tissesmig amoti0 o f mesne profits— Cvdl 

Froaedare Code {A ct X I V o f  1882) s. 2i4.— Heeotid apjieoitr-~X)efermi»ttti<>n
D f » (> *»(! i > f q f l l e .

W herf a decree-bolder was in i'onstrnctu'e ijossessioii %  lettijig out the Imids 
to tenants, Iwfow ougtar by the Jiuiginent-aebtorj the mesne profits sliould be

• Appeal ffoin Orflur Ko. 22 of 1901, BgainSt tho orfei- of Babn BHagwati 
Ciharait Mittei', Sn’btmHnale JliflKS of Sarnii, iJated tiie Slst of.Decem'her 1000.

(X). ,o ^ » ) «  B. n .


