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years or two years under Avticle 3, Schedule ITI of the Bengﬁl
Tenancy Act? In my opinion the period of twelve years applies,
in the state of cdreumstances moentioned in the question. Andif
the case of Hura Wuwmay Nuth v. Shetkh Nusaruddin (1) decides the
contrary, in my opinion, with all deference to the learned Judges
who take the opposite view, that case was not rightly decided.
T notice in that cage that the learned Judges say : * And we must
take it that the original ouster was, if not in substance, in. reality
done with the assent of the landlord.” That was the finding.

As regards any other points in the present ocase, the case
must go back for their decision to the Division Bench which
submitted it to ws, with this expression of opinion wpon the
point actually referved.

The appellant must pay the costs of this hearmg

Priwser J. Iam of the same opinion.
Gmose J. I am of the same opinion.
Hirrn J. T am of the same opinion.
Hexpessoxw J. I am of the same opinion.
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CIVIL RULE.

Before Alr. Justice Stevens and Mr. Justice Horington.

FUZLUR RAHMAN
2,
KRISHNA PRASAD.>

Specific Relief Act (I of 1877) s. 9—Hitt— Suit fo recover possession of @ Bdt—
Dlivery of p tonTnoorporeal right— Illegal dispossession.

A 7df, the possession of which is held by collecting tolls or rents, is not an
“jmmoveabls propecty® within the meaning of 5. 9 of the Specific Rellef Aot;
and a suit to recover is ‘possession is not therefore maintainable under that Bection.

Fody Jhale v, Gour Mohun Jhola (2) relied apon; .

Turs was @ rule obtained by Fuzlur Rehman, the plaintiff,
calling upon i:he_ defendants, Krishna Prasad and others, to show

* Civil Rule Mo, 2585 of 1901 against the ordex passed by Babu E. C. Mikerjes
Munsif of Purulia, dated the 27th July 1901,

{1) (1900 4 C. W. N. 665, - 2) (1892) T T, R 19 Cale. 544
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cause why the judgment and decree, dated 27th July 1901, passed
by the Munsiff of Purulia under s. 9 of the Specific Relief Act,
dismissing the petitioner’s suit to recover possession of a hdf from
which he was alleged to have been illegally dispossessed, should
not be set aside,

The petitioner, Fuzlur Rahman, obtained a dur-jjara settle-
ment of a certain 4¢f from ome Mr. Mathewson for a term
of years, and held possession of it by collecting tolls, rents,
and the like. He brought an action in the Court of the Munsiff
of Purulia to recover possession of the said 24¢, under s. 9 of the
Specific Relief Act, alleging that the defendants had by wrongtul
show of force collected the rents and dues from the persons,
who frequented the 4df to sell their goods, and thus illegally
dispossessed him therefrom. The boundaries of the kd# were
specified in the plaint. ¢

The Munsiff, on the authority of Fadu Jhale v. Gour Mokhun
Jhala (1), held that a A4¢ was not a specific immoveable property
within the meaning of &. 9 of the Specific Relief Act, the plaintiff
having only an incorporeal right to collect tolls or dués from the
persons who came to sell their goods at the %d¢, and he accordingly
dismissed the plaintiff’s suit. Against that judgment the plaintiff
obtained this rule, which came on for hearing on 22nd May 1902,

Babu Jogesh Chunder Roy for the petitioner. The Court below
is wrong in holding that a A%d¢ is not a specific immoveable
property within the meaning of s. 9 of the Specific Relief Act,
A suit for possession of a Adf, the boundaries of which have
been specified in the plaint, is really a suit for possession of the
“land on which the %df is held, and consequently it would come
under the purview of s. 9 of that Act. The Full Bench case
of Fadu Jhals v. Gour Mohun Jhala (1), upon which the Munsiff
has relied, is distinguishable from the present one. That case
was brought for possession of an incdrporeal right, namely, to fish
in a khal, and the present one is necessarily for the land upon
which the A4f is held.

In Sureitdra Narain Singh v, Bhai Lal Thakur (2)., it has
been held that a Ad¢ is a benefit arising out of land; and it

(1) (1892) I, L. R, 19 Calg, 544, (2) (1895) L L, R, 22 Calc, 752,
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therefore comes within the definition of ‘immoveable pr.operty’
as given in 8. 2, ¢l. 5 of the Greneral Clauses Act (I of 1868).

Bahw Joy Gopal Ghosh for the opposite party. Mere diseon-
tinuance of payment of rent is not such dispossession from
immoveable property as is contemplated by s. 9 of the Specifio
Relief Act: see Tarini Mohun Mozumdaer v. Gunga Prosad
Cluckerbutty (1), which was referred to in Fadu Jhals v. Gour
HMohun Jhala (), and in  Diunput Singh v. Mohomed Fasim
Ispahain (3). With reference to the question whether a Adé is a
specific immoveable property, I rely on the Full Bench case of
Fadu Jhala ~v. Gour Hohun Jhale (2) ; a mere right to hold a kit
on a piece of land belonging to another person is not specifie-
immoveable property the possession of which can be delivered as
contemplated by the Act. A Zdf may be a benefit arising ont
of land, but such a benefit is not specific immoveable property:
see Surendro Prosed Bhuttucharji v. Kedar Nath Bhuttucharji (4).

Babu Jogesh Chunder Roy in reply. IIdt comes within the.
definition  of *immoveable property’ as given in fhe Greneral
Clauses Act. [Stevens J. DBut how is possession of a Adf _to.'
be delivered ¥] The possession may be given by proclamation.

A right to collect remts is held to be tangible immoveable
property: see Sarbandnda Basn v. Pran Sankar Roy Chowdhuri
(5). By the settlement of the %df an interest in the land on

" which it is held has certainly been created by the landlord in

my favour. A Adé is therefore an immovesble property within
the meaning of 8. Y of the Specific Relief Act.

Srevexws axp Harrweronw Jd. The petitioner sued under
8. 9 of the Specific Relief Act for obtaining possession of a Ads
from which, he alleged, he had been illegally dispossessed by
the opposite party. Ie sets forth in his plaint that he held
possessivn in right of a dur-fara for a term of years of a . certain
kit within boundaries specified at foot of the plaint and that

‘the possession which he had held was by ecollecting tolls, rents,

“and the like, e alleged that. on a certain day the defendant

(1) (1887) L. L. R. 14 Cale. 640, {3) (1806) L L. R. 24 Cale. 296, 304, -
(2) (1892) L Tx B.19 Cale. 54k (4) (1891) L L. K. 19 Calc. 8.
(5) (188%) L. L. R. 13 Cale. B27.
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had by wrongful show of force realised the tolls from the Zat
in question in spite of his remonstrances and so illegally
dispossessed him, and he prayed that under the provisions of
8. 9 of the Specific Relief Act possession of the Adf might be
given to him as hefore.

The Munsiff held, on the authority of the Full Bench case
of Fadu Jhala v. Gour Mohun Jhale (1), that, inasmuch as
the %df appears ofi the face of the plaint to be an incorporeal
right to collect tolls from persons frequenting the 4d¢ to sell

goods, the suit was not entertainable under s. 9 of the Specifie
Relief Act.

The present rule was granted to show cause why the judgment
of the Munsiff should not be set aside and such other orders made
as to this Court might seem fit.

It has been sought by the learned pleader who appears in
-support of the rule to distinguish the present case from that
upon which the learned Munsiff has relied. It has been pointed
out that in the Full Bench case (1), the question related to a suit
for the possession of a right to fish in a khkal, the soil of which
did not belong to the plaintiff, whereas the present case relates
to a Ad¢ within certain specified boundaries.

We think that the learned Munsiff was correct in the view
which he took of the case. In considering how far the present
case is affected by the decision of the Full Bench (1) we
have to look, not merely to the precise circumstances of that case,
but also fo the ground of the decision. We cite the following
passage from the judgment of the learned Chief Justice at
p. 547:—*1It is, I think, apparent from the section itself, read
as a whole, that the immoveable property intended to be dealt
with by it is something of which actual physical possession can
be given and taken: in other words, some piece of land or
gomething permanently attached to the land, and that the words
as they appear in the section cannot in-lude an incorporeal
right, which must always remain in the possession ofdts owner,
though he may for any reason be prevented from exercising it.”
This was the view of the learned Judges of the Court, whe with

(1) (1892) I. L. R. 19 Calc, 544.
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the learned Chief Justice comprised the majority of the Full
Bench. We will cite further the following passage from the con-
clusion of the judgment delivered by Ghose J.—*1 am inclined
to think that cl. (¢) in s. 5is the only clause which provides
for the specific relief contemplated by s. 9 of the Act, viz., by
taking possession of certain yproperty and delivering it fo
& claimant.” '

We think that on the face of the plaint it would be impossible
to deliver possession of the %di in question to the plaintiff in
such & way, and that upon the principles laid down in the
judgments of the majority of the Full Bench ag to the applica-
tion of s. 9 of the Specific Relief Act, the present case cannot
be brought within that clause. It seems to us that it is nothing
to the point that the 2¢/. was stated in the plaint to'be within

- certain specified boundaries. The question is' as to the mode of

possession. According to the plaint possession was exercised by
the collection of tolls and rent and the like. That appears to us
to be, in the words of the learned Chief Justice at p. 547
“an incorporeal vight which must always remain in the posses-
sion of its owner, though he may for any reason be prevented
from exereising it.” If the plaintiff is entitled o receive  the
tolls, rents, aud the like from the tenants and persons frequenting
the Zgt, he has not been dispossessed of the hdf merely by the
action of the defendants in causing such rents and tolls to be
given to them by those persons instead of to the plaintiff. If
those 1olls, rents, and dues are really payable to the plaintiff; -it
would be mo answer to any claim made by him against the
persons liable to pay them that they had paid thewm to the
defendants.

There has certainly been no dispossession which could be
remedied in’ the manner provided by cl. (¢) of 8, 5 of the
Bpecific Relief Act. |

The rule is dischargéd with costs.

B, D. B Rule. discharged, -



