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woz shall be recoverable from such manufacturer or vendor, notwith-
T In oz Standing that such a breach may have been owing to the default or
’i{ﬁ?gﬁf carelessness of the servant or other persons employed by him,” that
Kurznr.  the servant or the pevson employed ean be properly held liable.
Withrespect to the cases which take an opposite view, and with
all respect to the opinions expressed in the case of Ewpress v.
Baney Madhub - Shaw (1), which followed that decided by Sz
Rieuaarp Cover C. J., and Grover J., in the case of Ishur Clunder
Shahe (2), it is sufficient to point out that the language of the
Act undor which the latter of these decisions was given is clearly
distinguishable from the language of the present Act, and in the’
important particular that the words, to which I have referred,
are not to be found in the earlier Act.

Priwsse J. I am of the same opinion.
Gross J. I am of the same opinion.
Hicwn J. Tam of the same opinion.

Hewpersonw Jd. L am of the same opinion.
D. R :

" Before Sir Fraucis Williem HMacleaw EK.OLE., Chief Juslice, Mr. .ﬁfslice
Drinsep, My, Justice Ghose, M. Justice Hill and Mr. Justice Henderson.
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. Bengal Tenaney Adet (FIIT of 1888), Sehedule IIT, Article 8 —ILimitation—Suit
By an oceupancy raiyst where the landlord has no hand in the ouster.

When an occupancy raiyat Is dispossessed and the landlord has- had no Imnd
in the ouster, the periad of Limitation. applicsble is twelve years, and not twu yems
under Article 3, Schedule IIL of the Bongal Tenasicy Act.

The ecase of Hora Kumear Nath v. Skeikh Nasarsddin (8), so far as the
question of Timitation was concerned, was not rightly decided.

“Tas case was reforred to a Full Bench by Rampini and

Crupta JJ. on the 2nd Auwust 1901, with the followmg
' Opwmn. :

This ir & second appeal ag&inst & decision of the Subdrtlinaﬁé
Judgs of Tipperah; the suit out of which the appesl arises is one
(13 (1881) I. L. B: 8 Cale. 207. -~ . (2) (I1873) 19 W. R. Cr. 84.

. # Leferente to a Fall Bench in Appeal Erom Appellate Dieeree NJ '748 of 1899
(8) (1900) 4 €. W. N. 665.
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to prove title to, and to recover possession of, & cortain ares 1902

of land, from which the plaintiffs alleged they had been dis~ &, xriunza
possessed by the defendants Nos. 1 and 2 in 1300 (or 1893), that
is, about four years before suit; the plaintiffs claimed the land
as a one-third share of an occupancy holding, which had been
gold to them by the defendants Nos. 8 and 4, the heirs of the
son of the original raiyat, one Dara Gazi.

The defendants denied the dispossession and pleaded that they
were in rightful possession from long before the alleged dis-
possession and were now holding the land under a settlement
made with them by the landlord.

The Munsiff found that the plaintiffs had been dispossessed
as alleged, that the landlord had had nothing to do with the
possession, that the suit was not barred by limitation, and that
the plaintiffs had made out their title. He, therofore, decreed
the suit.

On appeal the Subordinate Judge affirmed the Munsiff's deci-
sion. He too found the landlord had had nothing to do with
the dispossession of the plaintiff. He rays :—* The landlord did
not dispossess the plaintiffs, nor is such the allegation of the
defendants. They simply say that the landlord registered their
pames in his cherishta in 1301 as tenants of the disputed share.
This recognition of the tenancy by the landlord does not amount
to an act of dispossession.” He accordingly found the suit was
not barred by limitation, and thab the plaintiffs were entitled to
a decree.

e
Ismas Duari.

The defendants now appeal. On their behalf it has been
contended (1) that the suit is barred by limitation under the two
years’ rule prescribed by Axticle 3 of Schedule IIT to the Bengal
Tenancy Act, and (2) that as the plaintiffs admittedly have
purchased only & share of an oceupancy holding, they have not
made out any title to the land.

The appellants in support of their first plea rely on the ruling
in the case of Hara Kumar Nath v. Sherk Nasaruddin {1). This
ruling is certainly in their favour. It decides that when an
occupancy raiyat is ousted by a third party, who subsequently takes

(1) (1900) 4 C. W. N. 665.
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a settlement from the landlord, the two-years’ yule of limitation
applies. In the body of the judgment it is said: “It seems tfo
us that whatever may have been the ease in Bysakh 1298, the
fact that the landlord made & settlement with the defendant later
on must-relate back to the earlier period, and we mmust take it
that the original ouster was, if not in substance, in reality with
the assent of the landlord.”” We are unable fo agree with fhis
ruling. :

In the case of Eradut v. Daloo Sheikh (1), it has been held that
when the landlord of an occupancy raiyat has hed no hand in his
ouster, the period of limitation is 12 years. In the present case
it is clear that the landlord had no hand in the ouster, hut’
on the ruling in the case of Huara Kumar Nuth v. Sheik
Nasaruddin (2) the period of limitation will, notwithstanding this
fact, be two years. We cannot think that this is right. The-
effect of such a rule would be this. - A raiyat who has been
dispossessed. by a third party, the landiord having no hand in the
ouster, will have 12 years within which to bring his suit for
possession. ITe may therefore not deem it necessary to sue
within the fwo years within which he would have had to 'sue,
if the landlord had dispossessed him. The moment the two years

have elapsed, however, the dispossessing third - party has only to

take a settlement from the landlord, and the period of limitation
applicable iz reduced from twelve years to two, and the dispos-
sessed raiyat, when ho had still ten years to sue in, inds his suit
ig altogether barred.

The riling in Hara Kumar Nath v. Sheikh Nasaruddin {2)
has been distinguished from the subseguent unreported case of
Special Appeal No. 706 of 1899 decided by Banerji and Brett JJ.,
on the 8rd Janunary 1901, but we are unable to see any .ground
for any real distinction ‘Tbetween the present oage and that of
Hara Bumar Nathv. Sheikh Nusaruddin (2). From the judgment of
the Subordinate Judge in that case, which was affirmed by this
Court, it is clear that the landlord had nothing whatever. to do
with the buster of the plaintiff. The Subordinate Judge in his
judgment in that case says: “Surelythe dispossession in Baisakh

(1) (1593) 10 W, . 573,
(2) (1500) 4.C. 'W. N. 665,
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1298, before the defendant got the lease from the landlord, was 1002
not at the instance of the landlord, but the dispossession at the R,yisorra
finsta.nce of the landlord must be considered at the date of the  ©
potta by which the landlord seftled the land with the defendant,
and that was in Kartic 1299. The present suit which was
instituted in Aughran 1303,7.e, more than two years after the
date of the defendant’s potta, i3 barred by limitation under
Article 3, Schedule ITI, Bengal Tenancy Act.”
The ruling in Bheka Singh v. Nakchhed Singh (1) seems
at first sight to support the decision in Hara Kumar Nathv.
Sheikh Nasaruddin (2), for,K the head-note says the two-years’
rule of limitation applies to a suit brought against a tenant
with whom the land was seftled by the landlord. But this
head-note is misleading. The plaintiff in that suit was found
to have been dispossessed by the acts of the servants of the
landlord, who in that case was the Sscretary of State. The
ruling in the case of Hara Kumar Nuth v. Sheikh Nasaruddin (2)
therefore stands alone.
As we cannot agree with it, we must refer this case toa
Full Bench, which we accordingly do.
The questions we would propound for the decision of the
Full Bench are as follows :—
(1) When an occupancy raiyat is dispossessed and the
landlord has had no hand in the ouster, what is the
period of limitation applicable. Is it twelve years
or two years under Article 3, Schedule ITI of the
Bengal Tenancy Act?
(2) Has the case of Hara Kumar Nath v. Sheikh Nusar-
uddin (2) been rightly decided ?

Baby Hara Prasad Chatierjee and Babu Krishua Prasad
Sarcadkicary (for Babu Satish Chunder Ghose) for the appellant.
Baby Harendra Narayan Mitter for the respondent.

Macreaxwy C. J, The question referred is. Whent an occu- 1002
pancy raiyat is dispossessed and the landlord has had nohand in the 2% -
ouster, what is the period of limitation applicable ? Is it twelve

(1) (18268) 1. L. R, 24 Calc. 40. (2) (1900) 4 C. W, N, 665.
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years or two years under Avticle 3, Schedule ITI of the Bengﬁl
Tenancy Act? In my opinion the period of twelve years applies,
in the state of cdreumstances moentioned in the question. Andif
the case of Hura Wuwmay Nuth v. Shetkh Nusaruddin (1) decides the
contrary, in my opinion, with all deference to the learned Judges
who take the opposite view, that case was not rightly decided.
T notice in that cage that the learned Judges say : * And we must
take it that the original ouster was, if not in substance, in. reality
done with the assent of the landlord.” That was the finding.

As regards any other points in the present ocase, the case
must go back for their decision to the Division Bench which
submitted it to ws, with this expression of opinion wpon the
point actually referved.

The appellant must pay the costs of this hearmg

Priwser J. Iam of the same opinion.
Gmose J. I am of the same opinion.
Hirrn J. T am of the same opinion.
Hexpessoxw J. I am of the same opinion.

8. C G,

CIVIL RULE.

Before Alr. Justice Stevens and Mr. Justice Horington.

FUZLUR RAHMAN
2,
KRISHNA PRASAD.>

Specific Relief Act (I of 1877) s. 9—Hitt— Suit fo recover possession of @ Bdt—
Dlivery of p tonTnoorporeal right— Illegal dispossession.

A 7df, the possession of which is held by collecting tolls or rents, is not an
“jmmoveabls propecty® within the meaning of 5. 9 of the Specific Rellef Aot;
and a suit to recover is ‘possession is not therefore maintainable under that Bection.

Fody Jhale v, Gour Mohun Jhola (2) relied apon; .

Turs was @ rule obtained by Fuzlur Rehman, the plaintiff,
calling upon i:he_ defendants, Krishna Prasad and others, to show

* Civil Rule Mo, 2585 of 1901 against the ordex passed by Babu E. C. Mikerjes
Munsif of Purulia, dated the 27th July 1901,

{1) (1900 4 C. W. N. 665, - 2) (1892) T T, R 19 Cale. 544



