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1902 Then arises tho question whether the plaintiff is or is mot

B entitled to any velief in the present action with regard to the work

Miﬁ‘éx actually done by him, and to his just and proper professional

». remuneration. A% Robinson for the defendants contended that

L"%‘i‘;;}‘;_m to give him relief on that basis would e altering the nature of
the action.

There is a prayer for general relief in the plaint ; and although
the action is brought on the promissory note, the circumstances
show that the plaintif undoubtedly did some work for Mutty
Lall Paul, and I am inclined to hold that, instead of referring
the plaintiff to another action, I ought to give him velief om
that basis in the present suit.

I would therefore refer it to the Registrar, who is also
the Taxing Officer, to onquire what was the work done by the
plaintiff and what is the just and fair professional remuneration
to which he is entitled for his services to Mutty Lall Paul in
connection with the matters referved to in this suit.

The Registrar will then call on the plaintiff to submit his bill
of costs and will thus be able to dispose of the =matter in
accordance with the practice. '

A final decree will be made when the report is submitted.

The question of costs is reserved.

Cuse referred to the Registrar.

Attorney for the plaintiff: B. ¢, Dutt.

Attorneys for the defendants : Swintee & Co.; B. O. Mitter.

B. D. B.

FULL BENCH

Before Siv. Francis William Maclean H.O.LE., Chief Justice; Mr. Fustioe
Prinsep, My, Justice Ghose, Mr, Tustice Hill and My, Jystice Hendersom

1902 I Tuw mATTER 0f KALU MAL KHETRI*
April 80,

————

Ereise— Commission by servant of licensed manyfacturer” of vendor' of apt in
breach of conditions of Ueense—Liakility - of . servant -Bengal Breise Aot
{. Beugm Act VIL of 1878) 5. 59.

Held, that the sérvant of a mgnufacturer or vendor under Benf’a,l At VIL af
1878 4 nab habie under s, B9 of -the Ach to the penalty provided by thab section for

% Referonce to Fnll Benek in C’mmmal Revision No. 1067 of 1901,
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the commission of an act in breach of any of the conditions of the license of such
manufacturer or vendor not otherwist provided for in the Act.

The Bmpress v. Nuddiar Chand Shaw (1), and In the matter of Nomullu
Akond (2) approved; Ishur Chunder Shaka (B) distinguished, and LEmpress v,
Baney Madhud Shaw (4) overruled.

Ix this case the petitioner Kalu Mal Khetri was the servant of
Jet Mal Prem Chand, licensed vendor of country liquor at Marioni
in the district of Sibsagar. TUnder the conditions of his license
Jet Mal Prem Chand was not allowed to sell liquor at less than
six annas per bottle, and not after 9 p.ar. The petitioner
was prosecuted under s. 59 of the Bengal Excise Act for breach
of the conditions of his master’s license by selling two quart
bottles of country liquor at two annas each to a goala on the
20th August 1901 at 11 ®.x., and was oh the 2nd September
1901 convicted by the Assistant Commissioner of Jorhat and
fined Rs. 50.

On revision it was contended, under the authority of Empress
v. Nuddiar Chand Shaw (1) and In the matter of Nomully Akond
(%), that the conviction of the petitioner was bad because s. 59
of Bengal Act VII of 1878 provided for the punishment only
of a manufacturer or vendor under the Act and not of a
servant of such manufacturer or vendor. The Assistant Commis-
gioner in the explanation which he submitted to the High Court
referred to the case of The Empress v. Baney Madhub Shaw (1),
in which it was held that the conviction of the servant of a
licensed vendor of a breach of license held by the vendor was not
necessarily illegal.

The Judges composing the Criminal Bench of the High Court
(StEVENs and Harineron JJ.), in consequence of the authorities
being in conflict on the point, referred the matter to a Full Bench
on the 17th March 1902.

The order of reference was as follows:—

The petitioner is the servant of a licensed vendor under Bergal Act VII of 1878.
He has been convicted by the Assistant Commissioner of Jorhat under s. 59
of the Act of committing an act in breach of ome of the congitions of his
employer’s license, and has been sentenced to pay a fine of Rs. 50, and in default
“of payment to be imprisoned for 10 days.

(1) (1881) I. L. R. 6 Cale. 882. (8) (1873) 19 W. R. Cr. 34.
() (1882) 11 C. L. R. 416. (4) (1881) L. L. R. 8 Calc. 207.
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8. B9 of Act VII provides for the punishment by a fine not exceeding fifty
rupees of “every manufacturer or vendor under this Act™ who is guilty of cerfain
ontraventions of the Act, inclnding the commission of any act in breach of any
of the conditions of his license not otherwise provided for in the Ack, and the
concluding clause of the section provides that “such fine shall be recoverable from
such manufacturer or vendor, notwithstanding that such breach may have been
owing to the defunlt or carelessness of the servant or other persons employed
by him”

It has Leen contended before us that the conviction of the petitioner is bad
bhecsuse s, 89 provides for the punishment only of a manufacturer or vendor
under the Act and not of a servant of such manufacturer or vendor,

In our opinion this eontenbion is sound, but the Assistant Commissioner in the
explanation which he has submitted has referred us to the case of The Empress v,
Baney Madlub Shaw (1). In that case two servants of a licensed vendor had been
convicted under 5. 59 of Bengal Act VII of 1878, and PrINste and TOTTENHAM
JJ., following the ruling in Ishur Qkunder Skeka (2) and dissenting from that
in the cage of The Bmpress v. Nuddiar Chand Shaw (3), held that the conviction
of the servauh of a licensed vendor for a breach of license held by the vendor waa
not neecgsarily illegal,

The case 6f Tehur Chuader Shahe (2) was decided by Covem C.J. and Grovgpr
J. on the 18th February 1878, under the provisions of s, 43 of Act XXI of
1856,  which eorvespouded generally to s. B9 of" Bengal Act VII of 1878,
but did not eontain any provision expressly declaring responsibility of a licensed
manufacturer or vendor for the defanlt or carelessness of his servant. It is not
quite clear what the exnet Facts of the ease were, bul we observe that it was
found by the Magistrate that the person whose cohwviction was in question * was
not the actusl vendor, bet the recognized agent of the vendor, and that he admitted
that e effected the sales under cover of the. license which was faken ouf in the
name of the persen for whom he ‘was acting as agent.” If we rightly understind
the -judgment of this Court, it proceeded on the ground that the accused person
was on the homs of a dilerama. ‘Hither he was responsible for . breach of the
Yicense, if it was to be considered as equivalent to a license to hiwnself, or he was
bresking the law by selling liguor without a license, if it was unob fo be éb
considered,

In the case of T%e Empress v. Nuddiar Chand Shaw (3) wunder s. 60
of Bengal Act VII of 1878, Poxrrrex and Fierp JJ. expressed themsslves as
“ clenr that the licemsed retail vendor himself is the only person- liable. to the
pemalty provided. by.s. 60, and that the servant of such ‘vendor 'is ‘not lable
10 conyicth'm: ander - this seetion.” The same principle would apparently “apply
to s B of the Act.

v In the case of | Tin the matter of Nomullu dkend (4), the question whether. tie
s{:r\ant of s Yicensed.vendor was liahle for contravention of Bengal Ket VII. of
188 was considered. by CUNNINGHAM and ToTTENTAN 37, who expressed the

() (1881) 1. L: R. 8 Cale. 207, (8) (1881) I. L. B. 6 Cle. 832,
£2) (1878 19°W:. R. Cr 84, (4) (1882)'11 C. . L. R. 416.
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opinion that “it is clear that the person prosecufed under s. 58 (sic) for need

(sic) of license should be the licensed vendor and unot his servant.” We presume —

that for “53” should be read “59°’ and for “need” should be read “breach,” as
the sentence does not scem intelligible as it stands and a licensed vendor conld
searcely be convicted under s. 53, which provides for the punishment of
persons selling excisenble articles without a license. The decision seems te agree
in principle with that in the case of Empress v. Nuddiar Chand Shaw (1) and
to conflict with that in the Ewmpress v. Baney Madkub Skaw (2).

With great respect we find ourcelves unable to concur in the view expressed by
the learned Judges who decided the case of Empress v. Baney Madhub Shaw
(2). It scems towus that by the terms of s. 59 only the manufacturer or
vendor himself is liable for the commission of an act in breach of any of the
conditions of h's license ; and as the authorities appear to be in conflict on the point,
we refer to a Full Bench of the Court the gquestion—

Is the servant of a manufacturer or vendor under Bengal Act VII of 1878
liable unders. 59 of the Act tothe penalty provided by that section for the
commission of an aect in breach of any of the conditions of the license of such
manufacturer or vendor not otherwise provided for in the Act?

Babu Bycant Nath Dass for the petitioner. The question in
this case is whether my client, who is the servant of a licensed
vendor of country liquor, can be convicted under s. 59 of Bengal
Act VII of 1878 for having sold liquor contrary to the conditions
of his master’s license. ,

Under the license the master was not allowed to ‘sell liquor
at less than six annas a bottle, nor was he allowed to sell any liguor
after 9 p.v. The servant is alleged to have sold the liquor at
two annas a bottle, and after the time mentioned in the
license.

I submit the servant cannot be punished under s. 59, but only
the manufacturer or vendor.

The cases against my contention are Ishur Chunder Shalhe (3)
and Bwmpress v. Baney Madhub Shaw (2).

Macreax C.J. In my opinion the questionsubmitted fo us
ought to be answered in the negative. I agree with the views
expressed in the cases of The Empress v. Nuddiar Chand Shaw (1)
and with that expressed in the case of In the matter of Nomuliu
Akond (4). T think it would be difficult to hold, haviflg regard
to the language of the section, especially to the words *“ such fine

(1) (1881) I. L. R. 6 Calc. 832. (3) (1873) 19 W. R. Cr. 4.
(2) (1881) I. L. R. 8 Calc. 207. (4) (1882) 11 C. L. R. 41,
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woz shall be recoverable from such manufacturer or vendor, notwith-
T In oz Standing that such a breach may have been owing to the default or
’i{ﬁ?gﬁf carelessness of the servant or other persons employed by him,” that
Kurznr.  the servant or the pevson employed ean be properly held liable.
Withrespect to the cases which take an opposite view, and with
all respect to the opinions expressed in the case of Ewpress v.
Baney Madhub - Shaw (1), which followed that decided by Sz
Rieuaarp Cover C. J., and Grover J., in the case of Ishur Clunder
Shahe (2), it is sufficient to point out that the language of the
Act undor which the latter of these decisions was given is clearly
distinguishable from the language of the present Act, and in the’
important particular that the words, to which I have referred,
are not to be found in the earlier Act.

Priwsse J. I am of the same opinion.
Gross J. I am of the same opinion.
Hicwn J. Tam of the same opinion.

Hewpersonw Jd. L am of the same opinion.
D. R :

" Before Sir Fraucis Williem HMacleaw EK.OLE., Chief Juslice, Mr. .ﬁfslice
Drinsep, My, Justice Ghose, M. Justice Hill and Mr. Justice Henderson.

1002 RANIJULLA
May 1st. _ )
2,
ISHAB DHATLI*

. Bengal Tenaney Adet (FIIT of 1888), Sehedule IIT, Article 8 —ILimitation—Suit
By an oceupancy raiyst where the landlord has no hand in the ouster.

When an occupancy raiyat Is dispossessed and the landlord has- had no Imnd
in the ouster, the periad of Limitation. applicsble is twelve years, and not twu yems
under Article 3, Schedule IIL of the Bongal Tenasicy Act.

The ecase of Hora Kumear Nath v. Skeikh Nasarsddin (8), so far as the
question of Timitation was concerned, was not rightly decided.

“Tas case was reforred to a Full Bench by Rampini and

Crupta JJ. on the 2nd Auwust 1901, with the followmg
' Opwmn. :

This ir & second appeal ag&inst & decision of the Subdrtlinaﬁé
Judgs of Tipperah; the suit out of which the appesl arises is one
(13 (1881) I. L. B: 8 Cale. 207. -~ . (2) (I1873) 19 W. R. Cr. 84.

. # Leferente to a Fall Bench in Appeal Erom Appellate Dieeree NJ '748 of 1899
(8) (1900) 4 €. W. N. 665.



