VOL. XXIX.] CALCUTTA SERIES.

not, as alleged by Mr. Crichton, grey in colour. Mr. Crichton
said that the jute was deficient in strength and colour, that it
was grey and heavy rooted. Mr. Wallace struck me as being
a person who had experience in, and sound knowledge of,
jute. I was favourably impressed by his evidence and the
manner in which he gave it. In a matter of this kind there is
room for exaggeration, and I cannot but think that, if there were
defects in the jute in question, these defects have been exaggerated
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by the witnesses for the plaintiff. I do not say wilfully -

exaggerated, but there exists in the case of expert witnesses a
tendency to support the view which is favourable to the party
who employs them, so that it is difficult to get from them an
independent opinion. A high authority once said: * Skilled wit-
nesses come with sucha bias on their minds to support the
cause in which they are embarked that hardly any weight should
be given to their evidence.” I do not say that in the present case
I have acted on the principle so stated. I may observe also that
I do not attach any importance to the suggestions made by
the defendant’s Counsel that Mr. Crichton’s firm would be willing
and are desirous to take over the plaintiff’s agency, and therefore
that Mr. Crichton is not an important witness.

I decide this case solely upon the evidence which has been
laid before me as to the quality of the jute. The plaintiff has
failed to satisfy me that the jute was inferior to the standard
quality of the mark, the burden of proving which lay upon him.

Judgment therefore must be given against the plaintiff, and the
action be dismissed with costs,

8. C. B.

Attorneys for the plaintiff: Leslie and Hinds.

Attorneys for the defendant company : Morgan & Co.

Before Mr. Justice Ameer Ali.
BROJENDRA NATH MULLICK.
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Au attorney is not entitled to any reward for services rendered to his- client
beyond his just and fair professional remumeration during the subsistence of the
relationship of attorney and client, unless the client had competent aund mdepeudcnt
ddvice to measure the amount of serviee rendered by the attorney.

Tyerell v. Bank of ZLondon (1), O Brien v. Lewis (2), Holman v. Loynes
(8), Rhodes v. Bate (4), Morgan v. Minett (5), Liles v. Terry (6), followed in
prineiple.

" Inre Whiteombe (7), Lawless v. Mansfield (3), relferred to. And Holditck
v. Carter (9) distinguished.

An attorney cannot split up his functions by acting partly as attorney and

partly as agent of the smne client.

Tar plaintiff Brojendra Nath Mullick, an attorney of this
Court, brought this action against the heirs and representatives
of his client Mutty Lall Paunl, deceased, for the recovery of the
sum of RBs. 5,000 on & promissory note, dated December 15,
1897, and executed by the said Mutty Lall Paul, in the following
terms i '

“1, Mutty Lall Paul, son of Bye Charan Panl, decessed, of No. 6.1, Newzi
Pooker East Lane, Caleutta, do heveby agree and promise to pay Babu Brojendya

Nath Mullick of 25, Sobharam Bysack’s Lane, Calentta, Attorney-at-Taw, or order,

the sum of Rs. 5,000, on demand, in consideration of his detecting the farged
deed of gift alleged to have been exeeuted by me in favour of my thres sons by
nty first wife, in respect of Mowlali Bazar on the Lower Cireular Road, and also
for advising and procuring proofs to obtain decree in the Subordinate Judge’s
Court at Alipore, for the cancellation of the suid forged document, and for all
works done by you in connection thevewith,

Dated the 15th day of December 1557, Mozzy Linn Pavr.”

Mutty Lall Panl died ' on January 2, 1898, leaving him
surviving his sols widow Luckhimoni Dassee, the defendant,
her two sons Sarat Chunder and Boidya Nath (the latter being
an infant), and three other sons by his first wife, namely, Poorna
Chunder, Charco Chunder and Chundy Charan. The widow
and all the sons were made defendants in this suit.

Mutty Lall Paul left a Will, dated December 16, 1897; by

which he appointed the defendants Lwckhimoni, and Sarat
Chunder as Fxecutrix and Executor thereof, but Probate of which

(L) (1862) 10 H. L. C. 26, 44. (5) (1877) L. R. 6 Ch. D. 638.
(2) (1862) 32 L. J. Ch. 569. (6) (1895) 2 Q. B. 679.
(3) (1854) 4 De G. M. & G. 270. (7) (184%) 8 Beav. 140.

(4) (1865) L. B. 1 Ch. A. C. 252, 257. (B) (1841) 1 Dru. & War. 55, 605.
(9) (1873) L. R. 8 P. & D 115.
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had not yet been granted, the defendaut Chareo Chunder bhaving 1w

entered a Caveat against the grant thereof. T RrosEs g
The plaintiff prayed that the sum of Rs. 5,000 secured by the :ﬁ};igem

promissory note, with in‘erest at G per cent. per annum, be decreed ¢, &

in his favour, and the same be directed to be paid out of the estate Dasszz

of Mutty Lall Paul; and there was the usual prayer of a general

character for such further relief as the nature and cireumstances

of the case might require. ‘

- The defendants Poorna Chunder, Charoo Chunder and Chundy

Charan in their written statement alleged that their step-mother

Luckhimoni and their half-brother Sarat Chunder had always

entertained feelings of animosity towsrds them, and that the

plaintiff was still acting as attorney for their step-mother and

step-brothers in the testamentsry matter aforesaid. That on

May 18, 1895, these defendants were informed by Jadub

Chunder Dutt, an attorney of this Court, since deceased, that

their father had executed a deed purporting to be a release from

him (the father) in favour of these defendants; of his half share

in the property known as Mowlali Bazar. That these defendants

were very much surprised at this information, and caused on May

18, 1895, a letter to be written to Mutty Lall Paul throngh

their attorney Mr. Swinhoe, since deceased, to the effect that

they themselves not heing aware of any such deed fhey

suepected it to be a forgery; to which the present plaintiff, as

attorney for Mutty Lall Paul, replied that his client Mutty Lall

Paul had never exeeuted any such document, and requested

Mr. Swinhoe to deliver up the slleged deed of gift within 24 hours.

Mr. Swinhoe wrote back to say thet neither he nor these defendants

had any knowledge whatever of the existence of the 'document

in question, and consequently he  could mot comwply with the

l‘equeé’t. .

That in August 1895 Mutty Lall Paul instituted a suit against
these defendants in the Court of the Subordinate Judge of
Alipore, praying that the alleged deed of gift be declafed to be
forged, and be set aside, and that the defendants be ordered to
deliver upthe same. These defendants having pleaded in that
suit'that they had no knowledge whaisosver of the alleged
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document, and s original not baving been produced or dis-
eovered ot any time, the Subordinate Judge, on Xay 7, 1896,
declared the alleged deed as null and void,

That on December 14, 1000, these defendants heard for
the first time, from the attorney for the plaintiff, of the
existence of the promiscory note on which the present action
has been brought. They disputed the validity of the same
and contended, infor alie, that there was no consideration for the
same ; and that they having first given the information to Mutty
Lall Paul about the deed of gift alleged to have been executed
by him, it could not he said that it was the plaintiff who detected
or traced the makers of the fraudulent deed; and that Re 5,000
datmed by the plaintiff was too exorbitant for what he had done
in connection with the Alipore case; and that the plaintiff
was not entitled to recover any sum beyond his legitimate fees
for work done by him as attorney for Mutty Lall Paul; and that
the suit on the promissory note should thereforo be dismissed
with costs.

The plaintiff deposed that on various oceasions he held
consulfations with Mutty Lall Panl and his pleaders engaged on
Lis behalf in the Alipore cnse, and that he helped them with his
suggestions and advice {from time to fime, but he omitted to
enter in his day-book all the items of work done by him for
Mutty Lall. Paul, as he was promised a lumyp sum as a veward for
his Iabours, f.¢., Bs. 5,000, for which Mutty Lall Paul executed the
promissory note in his favour, The plaintiff further deposed that
part of the work was done by him as Mutty Lall Paul’s attorney
and part as his agent.

The promissory note in question -was propared in the office
of the plaintiff, and was written by one of his clerks, and

vas taken by him to Mutty Lall Paul, who executed it; but no
avidence was adduced by the plaintiff to shew that Mutty Lall
Paul had any competent and independent advice to estimate the
value of~ the services rendered to him by the plaintiff before
exscuting the promissory note.

My, A Choudhuri (with him My Melita) for the plaintiff.
This promissory note was not reelly a reward, but was given
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to the plaintiff in accordance with an agreement that he should
get a lump sum for his services; and such an agreement is
not void: see In re Whitcombe (1), Lawless v. Mansfield (2).
In re Heritage (8), In re Taylor and others (4), Holditoh v.
Carter (5). If this promissory note be taken to be a reward.
then the plaintiff ought to get & reference to the Taxing
Officer for his just and fair remuneration for the services
rendered : Belchambers’ Practice, pp. 20, 21; Shamsoonesse
Begum v, Carrapict (6). '

Ar. Robinson (with him Mr. Sinha) for the defendants Poorno
Chunder, Chundy Charan and Charoo Chunder Pal. The mere
promissory note is no proof of debt due from the defendants;
the pla‘ntiff must prove ¢ msideration before he is entifled
to a decree. The transaction being as between attorney and
client, the plaintiff can only recover his proper professional
remuneration, and cannot be allowed to make a gain to
himself at the expense of his client: ZLZawless v. Munsfield
(2), Tyrrell v. Bank of London (7), O’Brien v. Lewis (8). The
plaintift’s own evidence is that this was a reward for the services
rendered by him to Mu‘ty Lall Paul, and it being in the nature of
a gift from client to solicitor, cannot stand: Holnan v. Loynes (9),
Rhodes v. Bate (10), Liles v. Terry (11), Morgan v. Minett (12),
Wright v. Carter (13). .

Mr. Chaudhuri, in reply. I refer to Cordery on Solicitors (3rd
Edition), pp. 319, 820, 348, 372 and 379 ; and In re Frape (14).

Myr. N. Chatterjee for the infant defendant Boidya Nath Paul.
I leave the matter to the discretion of the Court, and only ask for
my costs of appearing.

Avprr ALz J. This is an action by an attorney of this
Court upon a promissory note dated the 15th of December 1897
executed by one Mutty Lall Paul, since deceased.

(1) (1844) 8 Beav. 140. (8) (1863) 32 L. J. Ch. 569,

(2) (1841) 1 Dru. & War. 557. (9) (1854) 4 De G. M. & G. 270, 283,
(3) (1878) L. R. 3 Q. B. D. 726. (10) (1865) L. R. 1 Ch. A. (® 252,
(4) (1891) 1 Ch. 500. (11) (1895) 2 Q. B. 679.

(5) (1878) L. R. 3 P. & D. 115,117, (12) (1877) L. R. 6 Ch. D. 638.

(6) (1857) Boulu. 316. (18) (1902) 18 T.L. R. 256.

(7) (1862) 10 H. L. C. 26, 44. (14) (1893 2 Ch. 284, 295,
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Mutty Tall Paul died on the 2nd of January 1898, and the

1902
“Banspsona S is brought against his heirs and representatives for the
Narsx  amount of the promissory note, viz. Rs. 5,000. The plaintif’s
MUE_MOK case is that he acted as Mutty Liall Paul’s attorney from February
 TOoRATMONI 1893 until his death, that he helped him in discovering a forged

releagse and in other ways assisted him in obtaining a decree
in the Court of the Subordinate Judge of Alipore declaring the
said release to be a forgery, and that in recogmition of his work
in connection with these matters Mutty Liall Paul executed the
promissory note. .

In his evidence-in-chief he said in distinct terms that the
amount: of Rs. 5,000 was a reward to him, that he had demanded
Rs. 10,000, but the deceased fixed it at Rs. 5,000.

The promissory note was prepared in his office and written
by one of his clerks, taken by him to Mutty Lall Paul on the -
15th of December, and was executed by the deceased on that
date in the presence of his son Saraf, and one Satish Chunder
Soor. The defendants to this action are the widow of Mutty
Lall Paul, named Luckhimoni Dassee, and his sons by her.
Mutty Lall Paul also left three sons by a predeceased wife,
who are also parties to the suit. These latter contend that the
promissory note is void for the following reasons :—

(i) because it was obtained under ciréumstances which
showed undue influence ;-
(i) that Mutty Tall Paul was at the time not in a fif
gondition to understand the nature of his aet ; and.
(i) on the ground that there wasno consideration ‘for the
note.

This in substance represents their contentions. The minor
defendants through their Counsel left the matter to- the Court.
The other defendants have mot raised any serious objection.
Their attitude, however, is explained by the fact that the plaintif-
is ncting o3 their attorney in certain testamentary proceedings
which arv pending in this Court in . consequence of a will
~propounded on behalf of Breemutty Ludkhimoni Dassee, : which
‘the’ sons of Mufty Lall Paul by the predeceased wife contend
s n Rotitious document.
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The question therefore involved in this case {nrns upon the 1502
well-recognized rule of law that en attoiney is not entitled € g,y owa
any donation irrespective of his just and Iegitimate costs during ﬁzfz’;“&

MULLE
the subsistence of the relationship. o
Lrovguisons
Dassti.

The plaintiff’s case is that some time in 1505 he was instructed
by Mut’r,;‘@aﬂ Paul to obtain for him a loan on the mortgage
of his property. He went to anocther attornsy of this Court,
since deceased, named Jadub Chunder Dutt, to help Lim to nuise
the loan sought for by Mutty Lall Paul. Jadub Chunder Dutt
expressed his willingness to assist the plaintiff, who accordingly
took the papers to him for the purpose of showing Mutty Lall
Paul’s title to the properties proposed to be mortgeged. Jadub
Chunder Dutt upon looking into the papers discovered that
Charoo Chunder Paul, one of the defendunts in the present case,
and one of the sons of Mutty Lall Puaul, had already tried to
raise money on the same properties upon the basis of a relense,
a copy of which was given to the plaintiff. This information
was brought to Mutty Lall Paul, who thereupon asked the plaintiff
to enquire and find out the author of the fabricated document,
but the plaintiff admifs he was unsuccessful in his efforts to
discover the genesis of the forgery. I am giving merely the
substanes of his evidence,

A suit was subsequently hrought by Mutty Lall Paul in the
Subordinate Judge’s Court at Alipore which was praetically
undefended and & decres was made setting aside the document.

In the course of this suit, the plainiiff says, he on various
ocoasions saw the pleadera of Mutty Lall Paul- engaged. in the
Alipore case and helped them with suggmtwm and adviee.” He
was asked, if he had entered in kis day-book or day-books
the various works which he had done for Mutty Lall Paul in
connection ‘with the discovery of the forgery or the prosecution
of the suit in the Alipors Court. e stated that he enfered
some of the items, but omitbed others.. Ile admitted that as
an attorney it was most irregular on his part not to &nter inm
his day-book all the work he did for his client.

In explanation of his laches or omission, whatever it may
amount to, he said that, as he was promized hy Muity Lall Paul

432
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2 lamp sum for his labours, he did not think it necessary to enter
the items of work from time to time as they were done. Towards
the end of his evidence, when pressed with the difficulty which
he had created for himself by the omission to which I have
referred, he was obliged to state that part of the work was done
by Lim as attornsy and part as an agent.

This po:ﬂtmn I cannot accept. An attornmey cannot split up
his functions in the way suggested. I have mo doubt upon the
evidence that what the plamhﬁ stated in chief represents the
correct view of the matter, viz., that Rs. 5,000 was fixed, Ly
whomsoever it be, as his reward in recognition of his services fo
Mutty Lall Paul.

The plaintift’s demand cannot be regarded as moderate. Ife
agked for Ras. 10,000. Naturally he overestimated his services,
but the plaintiff suggests that the deceased in the exuberance
of his gratitude fixed it at Rs. 5,000. The question then i, the
facts being as stated above, whether I ought to allow his claim.

The principle which regulates contracts of this nature between
golicitors and their dients during the subsistence of the relation-
ship has been cnunciated over and over again in the English
Courts.

To the case of Tymref v. Bank of London (1) Liord Westhury
distinetly laid down that ““There is no relation known to
society of the sduties of which it is more incumbent upon &
Court of Justico trictly to require a faithful and honourable
observance than the relation between solicitor and client; ;7
and he added: ¢TI earnestly hope that this case will be ona
of tho many which vindicate that rule of duty ‘which hag always
been laid down, nemely, that a solicitor shall not, in any way
whatever, in respect of the subject of any transactions in" the
rel&tions between him and his client, make ga;in to himself at’ the
expenso of lis client, beyond the smount.of the justand fair
pmfessmna}. remunerahon, to which heis entlﬂed o ’

In O'Brien v. Lewis (2), a gift by a client to his solicitor
during thd sabsistence of the relationship was set. aside. The
same rule was applied in Hodnan v. Loynes (8) to a sale.

(1) (1862) 10 H. T, €. 26,44, (2) (1862) 32°L. J, Ch, 869
(3) (1864 4 De €. M, & G, 270,
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The general principle relating to matters of this nature is
enunciated in Rhodes v. Bate (1). At p. 257, Turner L. J.
says as follows: “I have thought it right to enter thus
minutely into the facts of the case for three reasons,—first,
because the case in my view of it is of no little importance in its
bearing upon the principles of the Court with reference to cases
of persons standing in confidential relations.” And he goes
on to say: “With respect to the first of these reasons I take
it to be a well-established principle of this Court that persons
standing in a confidential relation towards others cannot
entitle themselves to hold benefits, which those others may have
conferred upon them, unlegs they can show to the satisfaction of
the Court that the persons by whom thé benefits have been
conferred had eompetent and independent advice in conferring
them.”

In this connection it may be observed that in the case before
me the plaintiff does not allege that Mutty Lall Paul had any
competent or independent advice to measure the amount of
service rendered to him by the plaintiff as against the reward he
was proposing to give.

In Morgan v. Minett (2) Vice-Chancellor Bacon held “ That
the relation of solicitor and client existed betwesn Mr. Minett
and the testator is not called in question in the slightest
degree. It is not said that the relation prevents a client
bestowing his bounty upon his solicitor, but what the law
requires is that considering the enormous influence which a solicitor
in many cases must have over his client, in order to give validity
and effect to a donation from a client to his solicitor, that relation
must be severed.” In Liles v. Terry (3) a donation to the wife
of a solicitor was set aside on the same ground.

On behalf of the plaintiff, however, it was urged t!aat an
agreement to take a gross sum in leu of costs was not void, and
that, properly viewed, this promissory note should be regarded in
that light, and in support of that proposition loarned Couilsel for
the plaintiff referred to I re Whiteombe (4)- The re.ma,rks of the
Master of the Rolls at p. 144 are, however, very pertinent to the

(1) (1865) L. R. 1 Ch. A. C. 252, 257. (3) (1895) 2 Q. B. 679.
(2) (1877) L. R. 6 Ch. D. 638. (%) (1844) 8 Bear. 140,
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present enquiry. Whilst upholding on the special facts of that case,
the agreement by which the solicitor was allowed to accept
£4,000 in gross in lieu of all the costs ho had incurred at the time
of the settlement of the case, the learned Judge said as follows:—
“I must remark on the great danger which solicitors incur
when they enter into such arrangements with their clients. An
agreement like this between a solicitor and client for taking a
fixed sum in satisfaction of all demands for costs is an agreement
which may be perfectly good ; but this Court, for the protection of
parties, looks at every transaction of this kind with great suspieion.
The matter may turn out to be perfectly fair and right, still it
exposes the conduct of the solicitor to suspicion, and naburally
awakens the vigilance and jealousy of this Court, seeing that one
party has all the knowledge and the other is in ignorance.”

To my mind those remarks are extremely apposite to the
present, case. |

It iy impossible to suppose that the reward the plaintiff asked
for, or which according to him was fixed by Mutty Lall Paul, was
not more than commensurable with the work which he seems to
have done: but, even if he thought the reward was not exoessive,
it was still the bounden duty of the solicitor to keep entries of his:
work, to enable the Court to aseerfain whether the reward or
remuneration was in proportion to the servics rendered.

I would desire fo impress on all legal practitioners  the
necessity of strictly complying with the requirements of . the
law and of keeping in. view ~the policy which regulates the
relationship between a client and his legal adviser.

The view which I have tried to formulate is enforced in the
cage of Lawless v. Mansfield (1), which was cited by the plaintiff’s
Counsel. That case to my wmind instead  of ‘supporting the
plaintiﬁ shows the general rules observed by the Court. At
p. 605 the learned Chancellor said as follows: ¢ Now, I take it,
that these two propositions. are perfectly clear in law: first, that
where tke relation of attorney and client subsists, in questions
of mocounts between the parties, -the common rule does mob
provail; though +the vparty only alleges generally - that the

(1) (1841) 1 Dru. & War, 557, 605.
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accounts are erromeous, the Cowrt will meke a decrce opening
the accounts, if sufficlent cause is shown; and, secondly, that a
solicitor, to whom his client has given bonds or bills, eannot
produce those securities, and say, as o thind person might, they
prove the existence of his debl; but from the relationship in
which the parties stood, and the alam of this Court, lest by
means of such relationship any undue influence should have
been exerted, the solicitor is bound, irrespective of his securities,
to prove the debt, for which those securities were given.”

The case of Holditeh v. Carter (1) is totally different. That
was & testamentary suit and a compromise was effected. By the
agreement arrived at between the defendant and her opponents
she agreed to stop the litigation on their paying amongst
other things £700 for the agreed costs of the rolicitor. The
learned Judge stated that it was the same as if she had received
£700 with one hand and paid it over to the attorney with
the other, and so came under the rule that bills once paid eannot
bs taxed except under specisl civeumstances. * As I said already,
that case is wholly different from the present.

Fi re Tuaylor (2) has no hesring on the guestion for
defermination before me.

Itis absurd to say that the plaintiff detected the forgery.
He got some information from Jadub Chunder Dutt which he
conveyed to Mutty Lall Paul. He seems to have also gome to
the police on behalf of the deceased and had various conferances
with him and his mofussil advisers in connection with the
suit in’ the Alipore Court. This is all the work he appeams to
have done.

On the facts therefore I have no hesitation in coming fo the
conclusion that this sum which is purported to be secured’ by the
promissory note is a reward for whatever work or services he had
rendered to the deceased at that period, and having regard to the
policy of the law and the rule to which I have referred, a rule
the value of which cannot be under-estimefed, snd which; -so far
as I am concerned, will be invariably enforced in. this Court,
T must hold that the plaintiff is not entitled to recover cn the
promissory note.

(1) (1878) L R. 8'P.& D. 115, () {1891) 1 Ch, 500.
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1902 Then arises tho question whether the plaintiff is or is mot

B entitled to any velief in the present action with regard to the work

Miﬁ‘éx actually done by him, and to his just and proper professional

». remuneration. A% Robinson for the defendants contended that

L"%‘i‘;;}‘;_m to give him relief on that basis would e altering the nature of
the action.

There is a prayer for general relief in the plaint ; and although
the action is brought on the promissory note, the circumstances
show that the plaintif undoubtedly did some work for Mutty
Lall Paul, and I am inclined to hold that, instead of referring
the plaintiff to another action, I ought to give him velief om
that basis in the present suit.

I would therefore refer it to the Registrar, who is also
the Taxing Officer, to onquire what was the work done by the
plaintiff and what is the just and fair professional remuneration
to which he is entitled for his services to Mutty Lall Paul in
connection with the matters referved to in this suit.

The Registrar will then call on the plaintiff to submit his bill
of costs and will thus be able to dispose of the =matter in
accordance with the practice. '

A final decree will be made when the report is submitted.

The question of costs is reserved.

Cuse referred to the Registrar.

Attorney for the plaintiff: B. ¢, Dutt.

Attorneys for the defendants : Swintee & Co.; B. O. Mitter.

B. D. B.

FULL BENCH

Before Siv. Francis William Maclean H.O.LE., Chief Justice; Mr. Fustioe
Prinsep, My, Justice Ghose, Mr, Tustice Hill and My, Jystice Hendersom

1902 I Tuw mATTER 0f KALU MAL KHETRI*
April 80,

————

Ereise— Commission by servant of licensed manyfacturer” of vendor' of apt in
breach of conditions of Ueense—Liakility - of . servant -Bengal Breise Aot
{. Beugm Act VIL of 1878) 5. 59.

Held, that the sérvant of a mgnufacturer or vendor under Benf’a,l At VIL af
1878 4 nab habie under s, B9 of -the Ach to the penalty provided by thab section for

% Referonce to Fnll Benek in C’mmmal Revision No. 1067 of 1901,



