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agree on this part of the case also with the learned Judges of the 1902
High Court, and the cross-appeal fails. P

Their Tordships will therefore humbly advise His Majesty ;’fﬁf;ﬁ;‘l
that both appeals should be dismissed and the appellants in each v
. . Knizgxna-
cage will pay the costs of their appeal. HO¥I GueTa.

Appeals dismissed.

Solicitor for the Secretary of State in Couneil : The Solicitor,
India Office.
Solicitors for Krishnamoni Gupta : T. L. Wilson & Co.

J. V. W,

APPELLATE CIVIL.

Before Mr. Justice Brelt and BMr, Justice Mitra..

TACHMI NARAIN SINGH
o 1902

iigafgll'

NAND KISHORE LAL DAS* N

Public Demands Recovery Act (Bengal Aet VII of 1886) #5.2,7 (1), 8 (85, 10, 19
— Agriculturisls’ Loans Adet (XEI of 1884) s. 6—Twecari— What passes af
a sale under the Public Demands Recovery A.ctuRzyM, title, and tnterast.- of
the judgment-debior—Hypothecation of Zan%ﬂwtymye—ﬂ-ang"er of Propertyy
Aot (IV. of 188%) ss. 67, 09 —det XX of 1859 5. 6—Bengal Aot VIr of 1868 5.
~-Revenue Sule lawe. '

When'n property is sold in enforcement of a certificato- under Bengal Act VI
of 1880, filed by the Collector to recover amount due to the Government for
edvance made mnder the Agriculturists’ Tiwans ‘Act, nothing bubthe judgments
debtor’s right, title, and interest in the property at the date of service of ‘the
notice tnder s: 10 of Act VII of 1880 can pass to the purchaser:

% Appeal from Appellate Decree No. 881 of. 1900, against the. decree  of
A. E, Staley, Esq., District Tudgs of Tirhoot, dated the 19th of December 1899,-‘
mo&ifymg the' decree. of Babu B1pm Da# Chatterjee, Subordinate Judge of thut
diatrict, dated the 3rd of Augnit 1899: 58
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Such & sale has not the effect of a sale f‘or arrears of land revenue or of an
assignment to the purchaser of the mortgage-interest created in Favour of the
Government by the bond executed by the judgment-debtor under the Agriculturists’
Y.oans Act.

Tur plaintiffs Lachmi Narain Singh and another appealed to
the High Court.

The plaintiffs bronght the suit on a mortgage bond executed
by the defendant No. 1 on the 7th August 1893 for Rs. 2,500
in favour of the plaintiffs. The properties mortgaged were four
in number, being fractional shares of four fowjis, bearing numbers
713, 45656, 4552, and 1109, respectively, situate in different
pergunnahs of the Mozufferpore Collectorate. The defendant
No. 1 had previously in September 1889 mortgaged the last of
the aforesaid propeities to the Secretary of State by a bond to
gecure an advance from Government under Act XII of 1884.
Subsequéntly, for the debt so secured, a certificate was filed by
the Collector under the Public Demands Recovery Act (VII of
1880), and that property was sold in enforcement of the certificate
and purchased by the defendant No. 3 in January 1897.

It was contended by the defendant No. 3 that his purchase
must prevail over the plaintiffs’ mortgage, inasmuch as the
certificate was for the realisation of advances made by the Gov-
ernment to the defendant No. 1, secured by a mortgage deed
of a date prior to the plaintiffs’ mortgage deed. The Subordinate
Judge held that the certificate filed under the Public Demands
Recovery Act had the force of a decree for money only, and
the sale under it transferred to the defendant No. 8 only the
right, title, and interest of the judgment-debtor in the property;
and as such certificate and sale took place after the plaintiffs’
mortgage-deed, the defendant No. 3 was bound by that mortgage.
The Subordinate Judge accordingly passed a decree in the
plaintiffs’ favour in the usual terms, a certain order, by which
the mortgaged properties were to be sold, being laid down to
secure dhe interests of the other mortgagees defendants.

On appeal ~]oy the defendant No. 3, the District Judge held,
relying upon the case of Narsidas Jitram v. Joglekar (1), and
the rulings referred to therein, that the prior lien in favour of

(1) (18%9) 1. L. R. 4 Bom. 57.
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the Secretary of State passed to the defendant No. 3 by his
purchase under the Public Demands Recovery Act, and modi-
fied the decree of the Subordinate Judge as follows: ¢The
result is that the plaintiffs under the decree shall have power
to sell the property in question as directed in the decree, except
that, if the property be sold, it shall be sold liable to the unsatis-
fied amount due under the mortgage under Act XII of 1884.”

Baly Umakali Mookerjee and Babu Soraski Charan Mitra for
the appellants.

Babu Saligram Singh and Babu Lachminarain Singh for the
respondent.

Brerr axp Mirra JJ. On the 5th September 1889, the
Government advanced to defendant No. 1 (Raghunandan Sahi)
a certain sum of money as fuccavi under the Agriculturists’
Loans Act (XIX of 1884), and the defendant executed & bond
in favour of the Government, hypothecating his nagdi malikana
right to eight annas of taluk Banapur, bearing towji No. 1109,
of the Mozufferpore Collectorate. On failure of the defendant
to repay the money in time, the Collector of Mozufferpore filed
on the 20th April 1894 a certificate for the sum of Rs. 1,783-14-6
under s. 7, sub-section (1) of the Public Demands Recovery
Act (Bengal Act VII of 1880). The property covered by the
bond was sold under the said certificate on the 29th January
1897, and was purchased by defendant No. 8, Nandkishore Lal,
for Rs. 395. The sale was confirmed on the 8th April 1897.
There is nothing in the record now to show what amount was
actually due to Government on the date of sale, and, if the
amount exceeded Rs. 395, when and how the excess was
fecovered or whether any portion of the debt is still subsisting.
The bond itself is not a part of the record.

Before the commencement of the certificate proceedings’
defendant No. 1 had wmortgaged to the plaintiff by a bond
dated the 7th August 1893, for Rs. 2,500, the propertw already
mortgaged by him by the bond of the 5th September 1889 as also-
three other properties. Out of the sum thus advanced by the
plain'iff, Rs. 1,145-8 was deposited in the Collectorate in part
satisfaction of the first mortgage. The present action is. baged on
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the bond of the 7th August 1893, defendant No. 8 being made a
party in the suit on the allegation that he has purchased the said
property subject to lien in favour of the plaintiff.

The contention of defendant No. 3 is that the property having
been hypotheeated by the bond on which the certificate proceedings
were based, he is not only the purchaser of the equity of redemp-
tion of defendant No. 1, but is also the assignee of tho mortgage
right of the Government, notwithstanding that the sale took
place under the Public Demands Recovery Act.

The Subordinate Judge held that the certificate under Act VII
(B.C.) of 1880 had the force of a decree for money, and the sale
thereunder conveyed only the right, title, and interest of fhe
judgment-debtor, defendant No. 1, and accordingly he directed
that there should be a decres for sale in favour of the plaintiff.
On appeal by defendant No. 3, the District Judge has modified
that decree. 'We have not been able to follow exactly the drift
of the modifieation, and the learned Vakeel, who has appeared in
support of it, has not attempted to explain it.

The plaintiff has now appealed. It has been contended  for
bim that a sale under a certificate filed under the Public Demands
Recovery Act could have mo other effect than to comvey to the
purchaser the right, title, and interest of the judgment-debtor as
it existed at the date of attachment, i.e., the date of the service
of the certificate under s. 10 of the Act. It has also been
contended that, having regard to the provisions of 8. 99 of the
Transfer of Property Aet (IV of 1882), the Government as a
mortgagee could not sell the hypothecated property except under
a decree passed under that Act, and that therefore the sale to
defendant No. 8 was void, and that at all events the sale could
not operate as an asgignment of the lien which the Government
could have enforced, but did not enforce. For the respondent it
has been axgued that s. 99 of the Transfer of Property Act can-
not affect the statutory right of the Governrent under the Public
Demands Recovery Act ; and that, ‘a;lthoﬁgh a saleunder & certificate
filed under the latter Act ordinarily operates as a conveyance
of the right, title, and interest of the judgment-debtor, the
proceedings leading to the sale in the present cese having. been
for money recoverable under's, 5.of Act XIT of 1884 as arvears of
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land rovenue, and the property having beon expressly hypothecated,
ha, as the purchaser at the auction-sale, is entitled to the posi-
tion of & prior mortgagee with respect to the sum of Rs. 395,
which went towards the satisfaction of the mortgage-debt. It
has also been suggested that Act VII (B.C) of 1880 dQid in
express terms reserve to Government the powers conferred by
Acts XTI of 1839 and VII (B.C.) of 1868, and 5. 2 of the Act
provided that these Acts should be construed as one, and that the
sale therefore had the effect of a sale for arrears of land revenue,
We think these contentions of the learnmed Vakeel for the
respondent are not sound, and that the plaintiff is entitled to a
decree for sale on the basis of defendant No. 3 being mersly &
purchaser of the equity of redemption of the mortgagor at the
date of the service of the certificate under the Public Demands
Recovery Act. The purchase by defendant No. 8 did not vest
him with the right which the Government had as mortgagee—
a right which was either abandoned or extinguished by the sale.
8.5 of Act XII of 1884 (Agriculturists’ ILicans Act)
provides that every loan made under its provisions with all in.
terests (if any) chargeable thereon, and the costs (if any) incurred
in recovering the same shall be recoverable as if they were arrears
of land revenue. Such loans were known in the Regulations
and the older Aot as fuccavi. Act X of 1859 (5. 5), and Act VII
(B.C) of 1868 (s. 1) made reference to fuceari as revenue within
the meaning of these Acts and recoverable as such, and it would
goem that the Government could have reccurse to those Aects for
recovery of fuccavi advances. Bup these Acts, as they now stand

after the repeal of some of their sections, provide no maehmery‘:
for the sale of any immoveable property, except estates and

tenures. The Public Demands Recovery Act (Bengal Act VII
of 1880), which has now been repealed by Aect I (B.C") of 1895,
laid down an easy and simple procedure to be followed by a
collector of land revenue for the recovery of fuscari advances.
There: is -nothing, however, in these Acts which: debars _the
Government from instituting a suit undeér s 67 of the Trans-
fer of Property Act (IV of 1882) on a mortgage executed in
its favour, such a8 we have in the present case. The Governmen{;

could have brought- the property hypatheeated to sale under that
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Actin o suit properly framed, making the puisne mortgagee (the
plaintiff in the present ease) a party, and given to the purchaser
the benefit of its own mortgage, or the property free of all
incumbiances.  But the procedure laid down in that Act appears
to be regarded as cumbrous and dilatory by, the fiscal authorities.
The recourse to the Pulblic Demands Recovery Act must lead
to the consequences laid down in it, Hvery certificate made
under the provisions of s. 7 (sub-section 1) of Aet VII (B.C.)
of 1830 has, as regards the remedies for enforcing the gaine,
the force and effect of a decree of a Civil Court wherein the
Seoretary of Sfate for India in Council is deemed to be the
decree-holder and the person named as debtor is the judgment-
debtor. By s 8 c. (J) of the Act, the certificate as soon as it
becomes absolute has “to all intents and purposes the same force
and effect as a final decree of a Civil Court.” 8. 10 of the
Act and Form No. 4, referred to therein, speak of the execution
of the certificate in the same manmer as if it were a decree of a
Civil Court and attachment of the immoveable property of the
judgment-debtor under the provisions of 8. 274 of the Code
of Civil Procedure. Under s. 19 the certificate is enforceable
by the ways and means laid down in the Code of Civil Procedure

for the emforcement and execution of a decree fur money. It

seemis to us that the attachment and sale under the Public
Demands Recovery Act of immoveable property Ly pothecated
to Government are of the rame nature and effect as attachment
and sale referred to in 8. 99 of the Transfer of Property Act,
But it is not necessary for us to decide in this case whether
the sale held on the 20th January 1897 ab the instance of the
Secretary of State for India in Couneil is void, as contended fo1
by Babu Umakali Mookerjee for the appellant, The 3udgmenﬁ~
debtor (defendant No. 1) never contested. the legality of the sale.
A1l that we decide is that nothing but the judgment-debtor ’s right,
title, and interest in the property at the date of the service
of the notice under s. 10 of the Public Demands Recovery Act
eould and did pass fo the purchaser (defend&nt No. 8).  In.the
view we take we follow Buhomed Abdul Hai v. Gujraj Safiai )
and Beiinath ;S’cdmt v.. Ramgut Singh (2).

€1)'(3898) 1 T, R. 20 Cule: 826, (2) (1896) T. L. R. 28 Cale. ¥75.
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The learned Vakeel for the respondent has not referred to any
authority directly supporting the proposition that a sale under
the Public Demands Recovery Act on a certificate based on a
mortgage in favour of the Government has the effect of an
assignment of the morfgage interest to the purchaser. The cases
cited by him-— Emam Blomtazooddeen Mahomed v. Raj Coomar Dass(1)
and Narsidas Jitram v. Joglekar (2)--were decided in 1875 and
1879, respectively. Under the Transfer of Property Act, a mort-
gagee is debarred from selling the property mortgaged except by
means of a suit under that Act, and we think that the rule laid
down in those cases is no longer law. It seems to us that the Liegis-
lature practically adopted the view taken by the High Court of
Allahabad in Khub Chand v. Kalian Das (3), in which the law as
1aid down in the Caloutta and Bombay High Courts was dissented

from. The Legislature went further and prohibited sales of.

mortgaged properties under decrees for money at the instance of
mortgagees.

The decree made by the lower Appellate Court should, therefore,
be set aside and that of the Subordinate Judge restored with costs.

M. N. B. Appeal allowed.

Before Mr. Justice Ameer Ali.

MONMOHINEY DASSEE
v.
RADHA KRISTO DASS.*

Attachment— Clatm—DProperty attached in possession of and standing in the
name of some person other than the judgment-deblor— Civil Procedure Code
(Act XIV of 1882) ss. 278, 280.

In an investigation under 5. 280 of the Civil Procedure Code the Court has ta
determine the question of possession merely, and cannot go into the question of
title with respect to the property taken in attachment, If the possession of the
person holding the property be on his own account, the fact that tee judgment-
debtor may have a beneficial interest or some title in it cannot be gone iuto.

# QOriginal Civil Suit No. 83 of 1900,

(1) (1875) 14 B. L. R. 408. (2) (1879) I. L. R. 4 Bom. 57.
(8) (1876) L. L. R. 1 AlL. 240.
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