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Before Sir Francis W, Maclean K. C.LE., Chief Justice, Mr. Justice Prinsep
and Mr. Justice Hill.

KASSIM MAMOOJEE

kN

ISUF MAHOMED SULLIMAN*

Foreign judgment, action on—Domicile—Defendant not resident or domiciled
in foreign country—No appearance by defendant or  submission to jwrisdiction—

Jurisdiction—* Foreigner »—Subject of the Sovereign both of British Indin and
qf a British eolony.

i ‘Cox;\i't‘s: generally exerciee jurisdiction only over persons whe are within the
territorial limits of thelr jurisdiction, and, apart from sowme statutery power, cannot
exereisg juris@iction aver suy one beyond its lmite,

Whaley v. Bugfield (1} referred o,

4 judgment of a foreign Court obtained in default of appearance agajnstn
defendnnt e¢annct be enforeed in a Qourt in British India, wheve the defendant
at the tiwe the suit commenced was not a subject of, nor resident iIn, the country n
which the jndgment was obiained.

. Gurdgel Singh v. Raju of Faridkote (2), Sekibsby v. Westenholz (8), Rousilion
v. Rousillon (4) referred to.

A ypeyson does not cease to he a “*foreigner * within the meaning of the rule laid
down in the abave cases because he is the subjeet of & soversign who is the sovereign
of the conntry where the judgment was obtained and the comniry where it is sought
to be enforced. v

- Turnbdull v, Walker (5]) referred to

The defendant Kassim Mamoojee appealed.

The plaintiff Teuf Mahomed Sulliman sued fo: xeoover - the
amonnt due under nine several judgments ohtamed'by }nm against
the defendant and others in the Supreme Court of,nMa_!mima.
The judgments were of various dates from the 8th February to
the 29th March 1898. The plaintiff alleged that the judgments
wers still unsatisfied and in force.

The defendant soms tweiity yoesrs or so ‘ago resided in  that

eolony and carried on businessas & merchant thez%‘wriéft the-

* Appenl from Qriginal Civil No. 18 of 1901 in suit o, 504 oi 18495,
(1) (1886) L. R. 52 Ch. D. 131 (3 (1876) 1. B. 6 @ B. 165,
(2) (1894) T. L. R. 22 Cale. 232, (4) (1880) L. R. 14 Ch. D, 851.
< (8) (18p3) 87 LT, Rup. 787
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colony in 1878 and did not return to it afferwards; when he left
he was carrying on business there In co-partnership with two
persons pamed Allam and Mahomed Baboo in the nams of Hajes
Kassim Mamoojee, which business was carried on down to the
month of August 1896 by those two persons under a power of
attorney from the defendant, when the partnership was dissolved
and the defendant ceased to carry on and since that time has not
carried on any business whateverin the colony. The defendant
was not served with any process or summons in the suits, and he
did not appear in any of them, and he denied that the sum
claimed by the plaintift or any part thereof was due. :

The defendant took several grounds of objection to the claim
a3 based on these judgments:—(L) thaf the High Court had no
jurisdiction to entertain this suit because it was alleged that the
defendant was not either dwelling or carrying on business or
personally working for gain within the limits of its ordinary
original eivil jurisdietion; (2) that the Mauritius Court had no
jurisdiction to pass these judgments, inasmuch as he was not
domiciled in Mauritius nor resident there at the time when the
suits were instituted or at any time during their pendency or at
the time of their determination ; thatin June or July 1898 the
defendant was, at the instance of the plaintiff, who was the
petitioning oreditor, adjudicated a bankrupt, and such bankruptey
proceedings were a bar to the present suit; (3) that the plaintiff
had failed to prove that there was anything due from the deferid-
ant to the plaintiff.

The case was originally tried by Sale J., who, in disposing"
of the several grounds of objection taken by the defendant,

observed as follows in his judgment dated the 17th April
1801 coeee

Saru F- The plamtlﬁ guer to recover the amount - due ‘under nine - seversl

jndgments obtained by him against the defendont and oﬁhem in the Bupreme Ccurt'
of Mauritivs. -

;~ The ]udgments are of various dabes, from the 8th Fe‘orua.ry 1898 to the 29thv
March of the same year.

Tois, T think, clear that these judgments are forsign’ judgwients within the:

- meaning . of the Civil Procedure Code, and that the Supreme Court of Maurititis is
& Conrt which is established by an order of Her Majesty in Council; aud, as appesrs
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on the face of the judgments, that the defendant did not appear and that judgment
was entered up againgt him in his absence. It appears further that the Court was
satisfied that for the purpeses of these suits the defendant was properly represented
by one Allam, who was found to be carrying on business in Mauritius in
partnership with the defendani, and I think that I must take it that the Court
was sutisfied that there was sufficient authority in Allam, as the representative of
the defendant, to accept process on his behalf, and that Allam was properly served
with processes in ell the suits and had the opporbunity of appearing and defending
them on behalf of the defendant, if he had thought proper 5o to do.

The defendant takes several grounds of objection to the claim as bused on these
judgments. Firsh, i6 35 said that this Court has no jurisdietion to entertain this
suit.

¥t is olleged fhat the defendant at the dabe of the -institution of the suit was
not either dwelling or carrying on business or personally working for gain within the
ordinary original civil jurisdiction of this Court.

% % % * # #* *

1 think the evidence shows that the defendant was carrying on business as
share-dealer in Calenttn at the date of the institution of this suit, and that the
plea to the jurisdiction of this Court must therefore foil,

The next ground of defence the defendsnt fakes is that the Mauritius Court bad
no jurisdiction to pass these judgments against bim which the plaintHE relies on,
inasmuch as he was not domieiled in Mauritius nor resident there st the date at
which the suits were instituted or atany fime during their penden{cy. I think it

i quite clear from the cases of Schibsby v. Westenholz (1) and Bovsitlon v.
" Rousillon (2) that the Courts in England enforce foreign judgments where the

circumstances thow that an obligation is cast on the defendant to ohey the order
of the foreign Court; and thet on the other hand where it appears that no such
obligation exists or where the defendant can show he had legsl excuse for not
oheying. the decree of the foreign Court, then there would be a good defence to an
action for enforcing such judgments. | '

In the case of Nolla Karuppe Seitiar v. Mahomed  Tbupam Saked (8), it
‘was held that the fact that the defendant, who was domiciled in British India
was ‘carrying on business through a partner i szdy was neim ewmmskanee
which réndered: him subject to ‘the Court st Kandy, and. the g-rmm& on- which
‘that conclusion was artived ab was that -the £act of his catriing o business
‘through & pastner in Kandy did not amount to constroeiive residende withis'. the
jurisdiction - of that  Court, and the Madras High Court, rnder those circumstarives,
declined to enforce the deerees of the Kiandy Court ngainst the defendint.

The facts in this csse are very different from' the Facts in the case
in the Madras Court, but at the ‘same  time, with. grest defevence toths
leirsed Judges in that Courh, it seems to me fhat the: ‘principle laide down by
them is somawhat too narrow in respact of the enforceability of foreign . jidgments
agalngt & peréon who, though not tesident within the jurisdiction’ of the foreign

(1) (1870) L R, 6 Q. B.165.  (2) (1880) L. B. 14 Ck. 1. 36L:
(8) (1896) 1, T, B. 20 Mad 112,
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1002 Court, carries on a business within that jurisdiction throﬁih - agent, for
althongh thers may be no constructive residence within the iy tisdiction op the

MI;:;?)?;;E foreign Court, yet the fach that a person carries on business wittin the Jurisdie.

. tion of that Conrt must be one of the circwmstances which shou® bPe taken infg
MAS(;J;ED considerution in determining whether he had not submitted + the juriadicﬁoh
Soppuax, of the foreign Court

It seems to me the ohservations on this question of Str Chal®® Surgent, Kz,
C. J., in the case of Girdhar Damodaer v. Kassigar Hiragar (1), T¢ Well foundeq,
The passage I refer to is to be found at page 667 :—

“1t may be true that non-British subjects who do not reside in 'ritish Indip dy
not make themselves personally subject to the General Mum_*'PaI Taw of
British India; still by establishing their business in British In® £rom which
business they expeet to dexive profit, they accept the protection (iho territ;orial.‘
authority for their business and their property resulting from wnd m,m
be fairly regarded by so doing as submitting to the jurisdiction of the Court; o;
the country.”

The enunciation of this principle was made no doubt in a case dealmw with the
proper construetion of . 18 of the Bmall Cause Court Act, but it seems o me it iy
a principle équally applicable to the question as to how far a foreign judgment ig
-enforcenble agninst & person carrying on business within the jurisdiction of the
foreign Court,

The circumstances which, in my opinion, are material to the question -whether
or not the defendant has submitted himeelf to the jurisdiction of the Mauriting
Court are as follows :—

He is a British subject, a niative of Surat. He went to Mauritiue so far. back
as 1858, where he started the business which, up to the date of the institution of the
suits in the Mauritius Court, werve carried on by his partners, who were. acting ag
his agents wnder & power-of-atforney.

The défendent peveonally carried on this business in Mauriting for. twonty
years, that is to say, from 1888 to 1878, with only one break.

He left Manritins in 1878, hut not apparently with the object of permauenbiy,
remaiuing away. He says he had @& mind. to retum therse, Ho went ﬁmtﬁu
Bombay and subsequently came to Calemtte and carried on business here in'the:
nwime of Mamoojee Kassimjee, '

The busineps he earried on in Mauritius was in his own name, Hajes Kassim
Mamogjee, and, I think, it must be taken that the power-of-abtorney ‘under
which he admits the business was carried on in Manritius, was one which subho
his agants there to accept service and defend suits instituted againgb hi
thet country, amd I say 8o, becanse I think I must take it that the Manp
Court satisfled itself that the defendant’s agent was authorised to defend. the
suits on beg behalf.

Another circumstance “lnch I think, may be ' considered in this connection
ig this. ‘The defendant was adjudicsted benkrupt by the Mauritiue: Court
Jure 1808, and this is relied on By the defendant as forming a bar to this snit.

(1) (1898) L. T, B.-17 Bom. 662,
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1t would seem from certain letters put in evidence that in the banksuptey
procesdings he appeared throngh his agents, and no objection was taken to the
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course of those proceedings certain assets have been collected hy the Receiver.
These seem to me to be circumstances which may properly and fairly be taken
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into consideration on the guestion whether or not there is any obligation on Syrpyaeax.

the defendant to obey any decree the Mauritius Conrt might make against him.

This long course of dealings which fhe defendant had within the jurisdiction
of ‘the Mauritius Court seews to me to amount to a representation on his purt
that so long s he was enjoying the protection of the Mauritiug Court disputes
or diffevences between himself and those resident within the jurisdietion of the
Cowrt would be adjudicated upon and determined by the Mauritius Court.’

It is not unfair to say that people dealt with him on that footing. That be.
ing so, it seerns to me that the Mauriting Court had full jurisdiction to deal with
the suits, the decrees in which form the basis of the present suit, and that those
decrees placed on the defendant the duly to pay to the plaintiff the amount
thereby awarded. No exception is taken to the jurisdiction of the Mauritivs Couth
on any of the spacial grounds mentioned in 8. 14 of the Civil Prossdure
Code, and, inasmuch as I think the Mauritius Court had iurisdiction to make the
decress now proved, it seems to me they form a good ground of action against
the defendant in this suit.

It is nextsaid that the plainti# has failed to prove that there is anything
now due from the defendant to the plaintiff in respect of the decrees in guestion,
and that it {8 consistent with the evidence that the judgments have been satisfi ed
T do not think this isso on the evidence. The plaintiff has in his plaint alleged
that the judgments are unsatisfled., The defendant in meithef of his written
statements alleges that they have been satisfied.  What he says is that he does not
md%that they are still unsatisfied, and he says that “the plaintiff is,in any event,
not entitled fo recover in this suit the smotnts already received by him undor the
said bankroptey”

1 think, under the.cirenmstances, it is for the defendant to show thak the
judgments have been satisfied. At all events the évidencs Is not such” sz would
Justify me in dismissing the suit. Yt is sufficient for fhe - protection of the
defendant that the plaintiff, at the fime of applying fox emuhon, should be requmarl
to show  whether any and what sums “have heen  realised in the- conxse of i;he
bankiupbey proceedings . in respect of the judgments in suit and what the amount
now due s, ' '

The last ground of -defence is that the adjudication of the defendant as a
bankrupt in the Mauriting Court. operates as.a bar'to this suit. - Mo ~authority
is ‘cited for this proposition; nor do ¥ .gee howin principle the bmkruptcy of the
detendant in Mauritivs, who is admittedly not domiciled there, can operate as & bar
to w suit against him in this Court.

In thiz Country the msolvency of  person go far ax it bara n mit by off against
him has that operation by stitutory ensetment.~ I have nob been referred to any

ensetment which constitubes the ba.nkmptcy proceedings in Mamdtins a bar to the
preaent suit.
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© It may bhe that this Court would, at the instance of t e' Receiver in the

bankruptey proceedings in Mauritius, stey the execution of the decree of this Courts

but that of course would depend upon the facts proved in the ap¥pli
Tor all these reasons, I think, the plaintiff is entitled to a ddgeree for the amonnt
claimed with costs, and interest on decree, but no execution ify to issue untit ther
plaintiff is prepared to show on affidavit what sums, if any, halye been realiged by
the Recelver in bankruptey in Mauritius in respeet of the judlgments now med -
upon.
- The Advocate-General (Mr. J.T. Woodroffe) :'gind M. Sinkg
¢n behalf of the appellant.

Mr. Pugh and Mr. Knight on behalf of the responhdent.

Macreaw C.J. This is a suit to recaver the amount due’
under nine judgments, which the plaintiff has obtained against
the defendant and others in the Supreme Court of Mauritius,
The judgments are of various dates from the-8th February to
the 20th March of the same year. The plaintiff alleges that
the judgments ave still in forece and unsatisfied, and that there
is an aggregate sum of about forty.six thousand rupees due
thereunder, The defendants’ case is that the Supreme Courtof.
Mauritius was not a Court of competent jurisdiction to try the
matter ; that some twenty years or so ago he resided in that colony
and carried om business as & merchant there, but that he left the
colony in 1878 and did not return to it afterwards; that when
he left he was earrying on business there in co-partenership ﬁ

“two persons, named Allam and Mahomed Baboo, underhe firm of .

Hajee Kassim Mamoojes ; and that down to the month of August
1896 that co-partnership or business was carried on by Allam and
Mahomed Baboo under & power-of-attorney from the defendant;

thatthe eo-partnership was dissolved in the month of August 1896,
and on that date the defendant ceased to carry on and that he has

‘hot since oarried on any business whatever in the colony; that

veither at the dates of the institution of the suits nor of their

-determination nor at any time during that period was he domiciled
-in the colony, or bound by its laws, and that he was not subject

to the jurisdiction of the said Supreme Court; that he was served
with no Process or summons in the suits ; that he. did not appear
in any of them ; that before the recovery of the judgments “he
had not any notice or knowledge of ALY Process Or $UMMONS 0T of
zmy proeeedmgs in - the suits or any opportumty of defendmg
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himself therein ; that be was not subject to the laws of the said 1602
colony at any time during the pendency of the suits; that he was — =
nof then, nor is ke now, under any obligation to submit to the M&Moom
jurisdiction of the Supreme Court of that colony; and the Isoe
‘defendant denies that the sum or any part of the sum is due. Slg;ﬁ;ﬁ“

My Justice Sale has given judgment in the plaintiff’s favour,

MaczEaw C. d.
henee the present appeal.

T think it is open to the defendant, under explanation (6) of
s, 13 of the Code of Civil Procedure, to show that the
Court, which passed the foreign judgments, was not a Court of
competent jurisdietion. The plaintiff put in the judgments, but
be has not shown that they are unsatisfied : there wers several other
defendants to these suits who might or might not have satisfied
them. The defendant has been called. e has sworn to the facts
which I have mentioned above, and he has not been cross-
examined upon that part of his case excspt as to his revocation of
the power-of-attorney on the dissolution of the partnership, I
think we may accept his statements as correct. Apparently the
defendant was adjudicated a bankrupt in Mauritius in June or
July 1808; a receiver was appointed of his estate; and he
submits that such bankruptey proceedings, which were at the
instance of the present plaintiff, who was the pehﬁmmng creditor,
are & bar to the present suit.

ﬁpon these facts I feel a difficulty in saying that the Buprems
Court of Mauritius had jurisdiction to. entertain the suit.. The
defendant ceased to be either permanently or temporarily resident
there after 1878, and according to his evidence he did not .
carty on any business there after August 1896. T do not think
that the plaintiff has substantiated . that the “defendant was
carrying: on -business there at the date of the suits in 1898.-
The plaintiff suggests rather than - proves that Allam wag
- managing his business and ocsrrying ‘it on under a regula,r
+ power-of-attorney - from the. defendant ‘but - the defendant has
sworn that this power-of-attorney was- revoked. In support of
this part of the case, the plaintiff sought to put in®avidence
the letters of the 3¢d and 4th November 1899 from Messrs,

Pitter and Fraser in Mauritius respectively as evidence of the fact ‘
~ there stated, viz, that Allam Khan represented the defendant
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and managed his business under regular powers-of-attorney.

e has sought to put them in under s. 20 of the Evidence Asct,

but I do not think they are admissible under that section. .
The law on the subject is laid down in (amongst others) the

ocases of Gurdyal Singk v. Raja of Faridkote (1), Schibsby .

Westenkols (2), Rousillon v. Rousillon (3). The Supreme Court
of Mauritius is a foreign Court within the meaning of s. 2 of
the Code and the judgments are foreign judgments; and the
judgments must be taken to have been promounced against the
defendant in absentems. No doubt, in the recital in the judgment
as to the issue of the writ against the defendant, it is stated that
he was duly represented by Allam, but it is equally clear on the
face of the judgments that there was no appearance entered by the
present defendant, nor is there anything to show that the writ
was ever served on Allam as representing the defendsnt. M.

" Justice Sale on this head considers he must take it that the

Manritins Court satisfied itself that the defendant’s agent was.
suthorized to defend the suits on the defendant’s behalf. This,
I take it, is & presumption only, see Holony v. Giibbons (4), which:
is rebutted by the evidence that the power-of-attorney was. re-

. voked in 1896, It is contended, however, for the plaintiff that

without contesting thé"pri_l_miples laid down in the cases I have
referred o and conceding that the judgments here are forsign
judgments -o-? a foreign. Court, the defendant is not a foreigner
within the meaning of the rule laid "down in these ocases,
ingsmuch as he is a mative of British India, a subject of
the Sovereign both of the eolony of Mauritius and of British
India, and that -the rule only applies to the case of fbraigngrs,'
whe owe neither ‘allegiance nor obedience to the ‘power, the’
Comts of which hiavé passed the judgment sued upon. There
is, however, in-this case nothing to show that any legislation
exists of the sovereign: pbwer_ giving: the Courts of Mauritius
jurisdietion over n British subject,” "wherever, he may be, and’
placing him under the jurisdiction of the Courts of Mauritius, or at
least making it. éothpulsory for him:to corhe and to'submit to that
jurisdiction,  Courts- generally  exercise jurisdiction only -over

(1) (1894) . L. B. 32 Cile. 222. . (8) (1880) L. R. 14 Ch: D. 351.

(2) (1870) L- R: 6 Q. B. 155 () (1810) 2 Camphell 502,



VoL, XXIX] CALCUTTA SERIES.

persons who are within the territorial limits of their jurisdiction
and, apart from some statutory power, there is nothing to show
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exeroise jurisdiction over anmy one beyond its limits (see Faly
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v. Bugheld (1). I think the defendant heve was o foreigner within Svinsiarw.

the meaning of that term as used in the cazes I have mentoned
otherwise the result would be that, upon a judgment obtained
in a Couwrt of any colony of the Brifish Crown against
an absent person, who was mnot & native of or cithe
permanently or tewmporarily resident or domiciled within that
colony at the time of the suit or of the judgment passed
against him ¢ absenfen, he might be successfully sued upon
that judgment in any other Court within the British dominions.
This view appears inconsistent with the decision in the case of
Traball v, Wolker (2). When Mr. Dicey in his work on
“Confliet of Laws” speaks of “Foreign® he means “not
English.” |

Upon the hest consideration I can give to the case, the
defendant in my opinion was not subject to the jurisdiction of the
Supreme Court of Mauritins when the judgments sued upon
were passed, and it is open to him fo show in defence of the
present suit, and he has shown successfully, that the Suprems
Court of Mauritius was not a Court of competent jurisdiction in
the matter. ‘

In my opinion the appeal must succeed and the suit must be

disritigsed with costs, including the costs of the appeal.
Prrxeger . I am of the same opinion.
2er F. I am of the same opinion.

Attorney for the appellant: Ganendro Narain Dutt.
Attorneys for the respondent: Pugh & Co.

& ©.B.

(1) (18%6) L. R, 82 Ch, D. 181, () (1802) 67 L, T. Rep. 767
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