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19 0 3  to Le issued not iby the Presidency Benoli, bat Iby one of the 
^sTiwmheiT sitting on. the Original Side. The case of Kadm M ni

Mrsiwii B a ijiy . Macldti Mohan Bamk (I ), on which the pleader for the
g .uvesjjp.a applicant relies, seems to iis not to furnish aiay argument in his
MiiTEi  ̂ favoui’, inasniueli as the Bench, which decided that ease, was not

dealing ^vith a Puiile issued under the revisional jui'isdiotion of this 
Court provided for by s. 622, Civil Procedure Code, but with 
a Eiile issued oia an application under a. 25 of the Code for 
the transfer of a case from  Calcutta to a Court in the Dacca 
district. It was, moreover, not a Bench dealing with the 
Presidency Group, but was the Yaoation Bench, for the decision., on 
■which the p'eader for the applicant relies, was passed on the 13th 
September 1898, which was during the vacation. Further, we 
observe that it was in the exercise of its iurisdiction under s. 15 
of the Charter, read with s. 6  of A ct X Y  of 1882, that the order 
was passed. W e  have in this case not boen adred to exercise our 
extraordinary jurisdiction under s. 15 of the Charter.

For these reasons we hold that we have no jurisdiction to deal 
■with this matter, and we discharge this Rule with costs.

s. c. G . Iltik  discharged.

1 P02 
April 30.

B^ifore M r. JvstiGe T ra ti and M r. JustiGC Geidt,

SO SH I BH TJSAN  G H O SE
V.

a O N E S H  C IIU N D E E  G H O SE .*

InJiinction~Sj>ecifio Sc-Uef Acf { I o f  1S77) s. 64— Jndiuial iuereiion  o f  Cotiri-~ 
Where ilie a ft o f  tJie defeinlant amo tints to an ouster o f  the p la in tijf fi'om  tis  

j>ossession o f  the jo in t-p 'ofertt;,

■ I n  a  c a s e  'wlisre the a c t  o f  t h e  f l t iP e n d a n t  a r n o i in ts  t o  an otK ster of t h e  p la ii it i fE  

E ro m  h i s  p o s s e s s io n  o f  j o i n t - p x o p e r t y ,  p e c im i r a y  co m p e u S E it io n  n o t  b e h i g  a n  

a ,a ^ ia .a te  r e l i e f ,  a n  iu iu x ic t ic m  w o u ld  b e  fclia p r a p e r  r e m a d v .

Anant Mamrm> v. Go^al Balvani (2) followed.

T he defendants, Soshi Bhusan. Gltose and another, appealed to 
the H igh Court.

* Appeal froin Appellate Decree Ko, 1664 of 1900, againgt the decree of Babu 
Hemaugft Chunder Bose, Subordinate Judge of HoogMy, dated the 13th pJ? Angnst 
igOO, reyersittg the decree o f Babu Khetter STafch Dntt, Maiisi&‘ o f Howrah, dated 
the 18th'oE April 1900.

d \  a898V8 0, W . K . 2 « .  (21 aSQ'H I. L. E . 19 Bom. 269.
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This Eppeal arose out of an action lirouglit by the plaintiffi for 
a perpetual in] unction to restrain the defendants fcom  closing the ’ 
door o f a staircase leading to the roof of a two-storeyed house on a 
declaration that the said etairoase was the joint-property of the 
paities; The allegation of the plaintifl was that the house •was an 
ancestral property, and that he and the defendants ’srere in posses
sion of separate rooms of the house according to their oonvenienee; 
that the parties wexe using jointly the stairoase leading to the 
roof 5 that when the paxtition took place, although it waa agreed 
that the plaintifl w ould use the stah’oase j  ointly with the defend
ants, yet the latter, ow ing to a fam ily dispute, had closed the 
doors of the staircase againat the wishes of the plaintifl. H eii(30 

the present suit was brought. The defence of defendant N o. 1 , 
who alone contested the suit, iufer alia, was that the plaintiff had 
no cause of action; that the claim, was barred by lim itation; that h« 
had been using the small room at the top o f the stairoase for the 
last eight or nine years adversely to the plaintiffl, and had r6|wired 
it at his own expense to  use it as his bedroom, in which he,had 
placed Yaluable properties. The Oouit of first instance refused the 
plaintiff^s claim for perpetual injunction, but issued a temporary 
injunction on all the defendants, restraining them from  placing any 
obstruction to the plaintifis using the staircase from  the groimdfiooF 
to the first floor. On appeal the learned Subordinate Judge of 
Ilooghly , Babtt Hemanga Chunder Bose, having fotm d tiiat the 
staircase w asih e joint-property of the parties, issued a perpetual 
injunction restrainiBg the defendants from closing the gtaircme or 
any portion of it.

JDr. AiKutosk Mookerjee M okm  'M^ : 1 ^ .
the appellantg.

Babu Joijesk Ghunder D o  for the respondeat.

J J .  \ The plaintiS a»^-«irf:aadaatg,
ipho are nearly related, live in a two-storeyed house, of  ̂ t e a 
rooms, five on each floorv The plaintifl occupies two^ rooms 
on the groundfloor- and t-fic ro-rns on: the first floor, while 
ea®k of the three defendants ocscupies one room  on 
th& . ̂ u n d flo o r  and : offii room , on the- first / floor. .Thera ia a 
stfiros^© inside the hou e im lin g  to: the roof past the first
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floor. The plaintiff’s ease was that this staircase was the joint- 
' property of himself and the defendantg, and that the defend-^ 
ants had obstructed it, so that he -was unable to obtain access 
either to his roams on the first floor or to the roof, and he, 
therefore, prayed for a perpetual injunction restraining the defend
ants from  oontinuing the obstruction. The ease of the-defendant 
N o. 1, -who alone oontested the suit, was that there had been s 
partition among the members of the fam ily, and that at this 
partition the staircase had been allotted not to the plaintiff, but 
to  the three defendants, and that he himself, with the consent of 
the other defendants, had converted the cMMaghar (or pen- 
house built on, the roof to protect the staircase) into a room for 
Ms own use, where he kept valuables.

The learned Subordinate Judge, on appeal, has found that the 
stairease ia the joint-property of both plaintifi and defendants, 
and has granted the injunction sought for. The defendant N o. 1,. 
on appeal to this Court, does not object to  the injunction s o fw  
as i t . relates to the obstruction between the groundfloor and the 
first floor, but he objects to it so far as it compels him to  refrain 
from  obstructing the plaintifl’s access to the roo f from  the first 
fiooi’. It  is contended on his behalf that, even i f  the staircase 
is joint-property, as it is found to be, the Subordinate Judge 
should not have granted an injunction against the latter obstruc
tion, but should have held that this was a ease not for  an 
injunction, but for damages. In , support of this contention 
rrferenoe is made to the Shmnnuyger Jute Factory Company v. Mam 
Narain Chatterjee (1) , in which it was laid down that in granting 
or withholding an injunction, the Courts exercise a judicial, 
discretion and weigh the amount of au.bstantial mischief done 
or threatened to the plaintiff, and compare it with that which 
the injunction, i f  granted, would inflict upon the defendant 
W ith  that principle we are in  entire agreement. B u t in  the

■ present case it is no mere ease of damage: to the p la in tiif; tlie 
defendant’s act amounts to an ouster Of the plaintifE from  liis 
possession of the staircase which afiords hinl access to the roof. 
In  such a ease an injunction is a proper re m ^ y , as was ;held in 

 ̂A m n t Mamrav v. Qopal BaJmnf(^). I t  is: not,a ,case where, to use
(1> CX886): L El. E, 14 Calc. 188,(198), (3) '(1894^1; L. E ;19 Bom,;2«9.
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tke language of s. 54 of tlie Speeific Belief A et, peouniaiy 
compensation would be an adequate relief. The mere fact that 
t i e  defendani, in invasiort of tlie plaintiff’s rigLt, has fciiad 
a great eonTenienoe in converting the chiUaghar into a room 
for keeping valuables is no ground for refusing an injunction. 
W e  find that tlie learned Subordinate Judge bas l ig M lr  used 
Ms discretion in issuing tlie injunction, and -we accordingly 
dismiss tiiie appeal witb. costs.

Appeal dismisseci.
s. C. G.
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INSOLVENCY JURISDICTION.

JBefore M r, Justice Stephen.

I n  t h e  m a t t e e  o f  C H U N I  L A X i O S W A L .

Tmoleeni IDeUoM A e t ( I t  and IZ Tic. Qap. X X I )  ss. 2S and 36— Oomirnotion

Tha words "and  it sfcall ib« also lawful for the Court on those or any ottar 
occasions"  in s. 86 o f  the Insolvent Debtors i.ot (11 and 12 V ic. cap. X X I) ar« 
jatended to receives veiy wide application, and the Court has power to proceed oiides 
this section as soon as there is an insolvent.

TJader a. 26 of the same Act, no rule should be granted «xcept on, the 
application of the assignee or an admitted creditor.

J «  t ie  matter e f  Sackiisar Chand (1) followed.
Ho one o»n be regarded aa a creditpr until his nama is admitfcwl to the lohsdul#, 

or until he establishes it there.

T his -was a rule obtained by  the adjudicating creditor, Soobol- 
oband Obunder, calling upon Ainlui; Oband Parruk, am-muitar 
e f H ookam  Oband, the sole proprietor o f the firm o f Binraj 
Hookum Ohand, and Tuloka Oband, iiConib gomastba of the 
same firm, to show oa,use w hy they should not deliver otvar 
to the Official Assignee all books, books of account, aooount 
and Beouritiea fo r  money, and ̂  also all other stook-ia-tcad© good# 
and effects belonging to Mie issolvents in  their possemon, po-wer 
or control.

A nd for a,n order that the insolvents Ohooni L a i O ■wal Prem 
Ohand ^ ’wat, Jetmiill Oswal Moolohand Og-wal Deep Ohand 

(1) (1895} 1 C  W  . S ,  :82S
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