
ifios Penal Code, wMch is, by s. 40 as amondecl, extended to
KEsmrAii offences imder special laws, sxioh as the Excise A ct. But, as has

Lai. SHA.HA jjgQji in another case, s. 114 ■would not apply unless the
Ginisii person present ahetting the offence would, i f  absent, have been 

guilty of abetment. W e  thinli, however, that the findings of the 
Sessions Judge b iing the offence committed by the servant within 
s. 34 of the Indian Penal Cede. Suoh a case was not 
considered by the learned Judges who decided Queen-Mnpress y.
Harridas Sati (1), and in this view we think that the conviction
and sentence were correct. W e  discharge this Rule.

D. s.
Buie discharged.

Before Mr. Jnstioe atul Mr, Jiisiice Fratt.

100 2 S H A M 8 I IE E  M U N D U L
Mitrclt 11«____ l\

4 9 8  mmATS LAW REPOE'i'S. [V O L . X X IX .

G A N E N D R A  N A E A IN  M IT T E E ;

Jurisdiction—Presidency &ronp—SenoTi taMng vp ernes of the Frssidensy 
Group, ichetlier it 7ms jttrisdictwii to set aside decrees o f the Fresidenc^ Small 
Cause Cov.H—Presidency SmaU Cause Oo-uri Act (X V  qf 1882 as amended , hy 
Aet I  o f 1S9S)—Muks o f the Appellate Side o f the Si(J% OouH, Sule I I , Chapter 
III , ealntnn 1.

The Bentli taking cases of the Prcsiiloiicy Qroiip lim no jm ’isdiction over the 
Court of Small Causes at Calcufctai and it lias no power to set aside the dooreos 
oE the said Oowt.

SnAMSHEii ML'usdvl moved the H igh  Oourt and obtained 
this Rule.

On the 14th June 1901, the petitioner, Shamahei ‘ Mundiil," 
obtained a decree in the Court of Small Causes at Calcutta 
against Puddomoni Dasi, and in execution o f that decree 
several tiled huts of the judgment-debtor were attached. One 
0 anendra I^arayan D utt preferred a claim, alleging that he . had 
purchased the eaid huts frohr the judgnient-debtor. The Judge of 
the Sniall^ Cause Court, on taking evidence, aUowed the claiin,'and 
ordered that the claimant might at any time remove the huts.

Bahi- Boidya Naih l)tM  for the petitioner.
*  Civil Rule No. 2766 of 1901.
(1) (1890) I. L .R . i r  Calc 566.
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D t, Hash Bekary Grime and Babu Saroda I^rosOHUo Iio>j i! U2  

for tlie opposite party.
E.AMPIHI Awr P b a i x  J J .  This is a Rule calling upon the 

opposite party to show cause why the jiidgmeitt oomplained of in 
this ease should not he set aside on the gromid that it dealt with 
a claim to tiled hata, whiehj in  accordance -with the ruling in  the 
ease o£ Demnath Batabyai v. Adhor Ohimder Sett (1), a Small 
Cause Court has no jurisdiotiou to deal with, being immoveahle 
proxwrty.

Dr. Rmh Behari Ghose, for the opposite party, contends that 
the Bench taking cases o f the Presidency Group has no Jurisdiction, 
to deal with thia matter, and that it has no power to set aside 
the decree of the Calcutta Court of Small Causes, whioh is not 
within the jurisdiction of this Bench. H e  calls attention to 
Eule I I  of Chapter I I I  o f the Rules of this Court, Appellate 
Side, in column I  of which rxtle the districts over which this 
Beach has juriadiotion are specified, and he points out that the 
24-Parganas is one of those districts, hut Calcutta is not.
H e  has further called attention to the cases of Peary Mohun 
Ghomul V. Sarran Chunder Gangooly (2) and E. D . Scmoon y.
H urry Das BhiiMt (3), which show that rules for  the setting aside 
o f decrees by  the Small Cause Court are issiied from  the Original 
Side of this Court.

On the other hand, the learned pleader for the applicani relies 
iipon the ease of JS'rtffew&wM .Sayt v, Mudmv Mohm Bam7e (4), in 
which it has been held that the H igh  Court, in the exercise of. its 
appellate jurisdiction, has power to transfer a suit from, the 
Court of SmaE Causes to any other Court ,having ^ u a l  or superior 
jurisdiction.

. We: are of opinion that the contention of the oppoeite party 
in this Buie must he given effect to and the Buie discharged. It  
is clear to. us from the R ule of this Court ahoye ref sired to that 
this Bench, as a Bench hating jilriMiotibi^ over. the 3?residency 
(hm ip, has no jurisdiction over the Court o f  BmaH Caus^, wMcH 
is situate in the town o f Caleiltta, and from, the two eases above 
cited it is evident that it is the pradaoe for Eules o f this nature

(I) .{1899) 4, C. W. N. # 0 .  (3) (1836) 1. L. E, 24 Calo. 455,
(3) (IM S) I. L. B . I l ;  Oac.: 26 l. (4) (1808) 8 C. W . N , 247.
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19 0 3  to Le issued not iby the Presidency Benoli, bat Iby one of the 
^sTiwmheiT sitting on. the Original Side. The case of Kadm M ni

Mrsiwii B a ijiy . Macldti Mohan Bamk (I ), on which the pleader for the
g .uvesjjp.a applicant relies, seems to iis not to furnish aiay argument in his
MiiTEi  ̂ favoui’, inasniueli as the Bench, which decided that ease, was not

dealing ^vith a Puiile issued under the revisional jui'isdiotion of this 
Court provided for by s. 622, Civil Procedure Code, but with 
a Eiile issued oia an application under a. 25 of the Code for 
the transfer of a case from  Calcutta to a Court in the Dacca 
district. It was, moreover, not a Bench dealing with the 
Presidency Group, but was the Yaoation Bench, for the decision., on 
■which the p'eader for the applicant relies, was passed on the 13th 
September 1898, which was during the vacation. Further, we 
observe that it was in the exercise of its iurisdiction under s. 15 
of the Charter, read with s. 6  of A ct X Y  of 1882, that the order 
was passed. W e  have in this case not boen adred to exercise our 
extraordinary jurisdiction under s. 15 of the Charter.

For these reasons we hold that we have no jurisdiction to deal 
■with this matter, and we discharge this Rule with costs.

s. c. G . Iltik  discharged.

1 P02 
April 30.

B^ifore M r. JvstiGe T ra ti and M r. JustiGC Geidt,

SO SH I BH TJSAN  G H O SE
V.

a O N E S H  C IIU N D E E  G H O SE .*

InJiinction~Sj>ecifio Sc-Uef Acf { I o f  1S77) s. 64— Jndiuial iuereiion  o f  Cotiri-~ 
Where ilie a ft o f  tJie defeinlant amo tints to an ouster o f  the p la in tijf fi'om  tis  

j>ossession o f  the jo in t-p 'ofertt;,

■ I n  a  c a s e  'wlisre the a c t  o f  t h e  f l t iP e n d a n t  a r n o i in ts  t o  an otK ster of t h e  p la ii it i fE  

E ro m  h i s  p o s s e s s io n  o f  j o i n t - p x o p e r t y ,  p e c im i r a y  co m p e u S E it io n  n o t  b e h i g  a n  

a ,a ^ ia .a te  r e l i e f ,  a n  iu iu x ic t ic m  w o u ld  b e  fclia p r a p e r  r e m a d v .

Anant Mamrm> v. Go^al Balvani (2) followed.

T he defendants, Soshi Bhusan. Gltose and another, appealed to 
the H igh Court.

* Appeal froin Appellate Decree Ko, 1664 of 1900, againgt the decree of Babu 
Hemaugft Chunder Bose, Subordinate Judge of HoogMy, dated the 13th pJ? Angnst 
igOO, reyersittg the decree o f Babu Khetter STafch Dntt, Maiisi&‘ o f Howrah, dated 
the 18th'oE April 1900.

d \  a898V8 0, W . K . 2 « .  (21 aSQ'H I. L. E . 19 Bom. 269.


