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to a cnminal charge, but by s. 85 giioli incapacity is no defence, 
if produced by voluntary di’unkonness. I f , liowever, voluntary 
drunkenness causes a disease 'wMcli produces suoh incapaoity, then 
s. 84 applies, though the disease m ay be of a temporary nature. 
W ithout attempting to lay down any rule as to -whut conBtitntes 
such a diseasBj we are of opinion that there was snoh a disease in 
the present case, ivhioh consequently falls under s. 84. The 
accused must therefore be acquitted. W e  so find in the present 
case. The accused must be kept in custody pending the orders of 
the Local Gfoveinment, to which the case should be reported b y  the 
Sessions Judge under s. 471 of the Code of Criminal Proce
dure. W e  are further of opinion that, i f  the case had been more 
clearly explained to the jury, and they had been made to under
stand that they should find, not only that the aooueed had killed 
the boy  under circumstances which would ordinarily amount to 
muidsr, but also whether the act oomes within s. 84 of the 
Penal Code, they would probably haye returned a proper verdict, 
BO as to have rendered this reference unnecessary.

D. s.

S c fo n  M r. Jvstice Friiisep and Mr. JvMioe Stephen.,
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Q-IRISH CHUNDEE DUTT.*
Ganja—-Sale of, mihouf license }>y seritani in presenoe o f master— Meceipt o f  

money hi/ sermnt— Servant, liabiUtg q f—Hengal JUxcise A ct (Hengal A c t  V I I  o f  
m '8 )  s. m-r-FenaX Code C^ot X L V  o f  1860) ss. 64:, 40 aad 114.

Wliere both master and aex'vami were ja-esent at the sale, o f ganja. in 
conteaventioii of the terins o f his Uceiiso and the servant received the 
money paid for the

SelS, that,, having regard to the provisidne o f s. 84 of the Peiml Code, the 
BeiYsm’fc was gnilty of the otfence of selling gawja without a license, and that 
under the circumstances of the caae s. 114 o f the Penal Code had no application.

Qtieen-Hmjiress Y. Sarndas San (1) distingnished.

Ih  tMs ease the 1st petitioner Kesh.war. L ai Shaha was a 
Eoenfied vendor of opium at Ehagra and of ganja at Q-orabazar

* Ciiainal Bevlsion JTo. 1319 of 1901 againat the order passed by J . E. Wehater,; 
Esq., Officiating' District Judge of Murshldahad, dated the 21st of July ISOl.

(189(}) I. li. E, 17 Gale. eCQ.
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and otlier places, ivliile tlie 2 nd x>etitioiier Bliugwaii I>ase ivas his
servant. Keshwae

On i‘eeeii)t of certain iiifonuation, the Sub-Inspeotor in oliarge Shama 
of the Sajagaiij police-statiou, aeeompauied by  tlie Court 
eonstiible Kameswar, one B ejoy KisM a Dass, mid otliexs went 
towards the slioi> of Keskwax Lai Slialia. On gettiug near 
liameswai- and B ejoy  -B'ere sent on in advance with some markad 
pioe. On being signalled to, the remaining person? followed 
up. They saw Ivesliwar Lai Shaha running away, and they 
received from  Bameswar and B ejoy two packets of ganja which 
had been sold to them by Eeshwar Lai. The money for tha 
iffnija had been jjaid to and received by the petitioner Bhagwau 
I)as3 . The tQatked pioe along with other money were fonnd in 
Keshwar L a i’s money-bos. Several packeta of <janja were found 
ill the shop, and a bag containing a large quc.ntity of it was al;;o 
found in the inner courtyard.

The petitioner wai3 tried b y  the District Magistrate of Murshid- 
abad, and was on the 26th June 1901 com'ieted under s. 53 of the 
Excise A ct of soiling ganJa without a license.

The 8 e,ision3 Judge of Murshidabad on the Slat July  1901 
dismissed the petitioner’s appeal, having held that the petitionei 
aided and abetted the sale, and that being preflent he was 
pmxishaMe as a principal.

B.ijiii, Damrathi Swnyal for the petitioner.
Balm Brisk Chundor Ghowclhnj io t  the Grown.

F s i s s e p  Ann S t e fh e z t  J J .  A fter eonsideration. we think 
tha,t this Rule should be discharged. The q_ii63ticn raised i a t> 
the application to this case oiQum^-Empjxm y .  JIm'rMm £>ari ( 1 ), 
in  which it was held that a serTant who handed liquor in the pre- 
genee of Ms master which had been sold contraiy to ids lioen .,o 
coxddnot be properly convicted of the sale, whioh was a sale by  h b  
master, and was merely a. meohanieal act o f handing the liquor to. 
the purchaser. In : the |)resent case the seryant reoeiyed’ the 
money for ijmya sold b y  his master in  oonti'ayentioii of the terms 
of liis licensej master and^aerrant both, ^eing present at'the sale.
The Sessions Judge o n . appeal. has. apparently eonvioted the 
BGi’vant of abetment . b y  the application o f b. 114 of the Indian 

(1) (1 8 «0  t -I '- : K. 17 Calc. S66.



ifios Penal Code, wMch is, by s. 40 as amondecl, extended to
KEsmrAii offences imder special laws, sxioh as the Excise A ct. But, as has

Lai. SHA.HA jjgQji in another case, s. 114 ■would not apply unless the
Ginisii person present ahetting the offence would, i f  absent, have been 

guilty of abetment. W e  thinli, however, that the findings of the 
Sessions Judge b iing the offence committed by the servant within 
s. 34 of the Indian Penal Cede. Suoh a case was not 
considered by the learned Judges who decided Queen-Mnpress y.
Harridas Sati (1), and in this view we think that the conviction
and sentence were correct. W e  discharge this Rule.

D. s.
Buie discharged.

Before Mr. Jnstioe atul Mr, Jiisiice Fratt.

100 2 S H A M 8 I IE E  M U N D U L
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G A N E N D R A  N A E A IN  M IT T E E ;

Jurisdiction—Presidency &ronp—SenoTi taMng vp ernes of the Frssidensy 
Group, ichetlier it 7ms jttrisdictwii to set aside decrees o f the Fresidenc^ Small 
Cause Cov.H—Presidency SmaU Cause Oo-uri Act (X V  qf 1882 as amended , hy 
Aet I  o f 1S9S)—Muks o f the Appellate Side o f the Si(J% OouH, Sule I I , Chapter 
III , ealntnn 1.

The Bentli taking cases of the Prcsiiloiicy Qroiip lim no jm ’isdiction over the 
Court of Small Causes at Calcufctai and it lias no power to set aside the dooreos 
oE the said Oowt.

SnAMSHEii ML'usdvl moved the H igh  Oourt and obtained 
this Rule.

On the 14th June 1901, the petitioner, Shamahei ‘ Mundiil," 
obtained a decree in the Court of Small Causes at Calcutta 
against Puddomoni Dasi, and in execution o f that decree 
several tiled huts of the judgment-debtor were attached. One 
0 anendra I^arayan D utt preferred a claim, alleging that he . had 
purchased the eaid huts frohr the judgnient-debtor. The Judge of 
the Sniall^ Cause Court, on taking evidence, aUowed the claiin,'and 
ordered that the claimant might at any time remove the huts.

Bahi- Boidya Naih l)tM  for the petitioner.
*  Civil Rule No. 2766 of 1901.
(1) (1890) I. L .R . i r  Calc 566.


